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“And We have revealed to you, [0 Muhammad], the 
Book in truth, confirming that which preceded it of the 
Scripture and as a criterion over it. So judge between them by 
what Allah has revealed and do not follow their inclinations 
away from what has come to you of the truth. To each of you 
We prescribed a law and a method. Had Allah willed, He 
would have made you one nation [united in religion], but [He 
intended] to test you in what He has given you; so race to [all 
that is] good. To Allah is your return all together, and He will 
[then] inform you concerning that over which you used to 
differ. (48) And judge, [0 Muhammad], between them by 


what Allah has revealed and do not follow their inclinations 
and beware of them, lest they tempt you away from some of 
what Allah has revealed to you. And if they turn away - then 
know that Allah only intends to afflict them with some of their 
[own] sins. And indeed, many among the people are defiantly 
disobedient. (49) Then is it the judgement of [the time of] 
ignorance they desire? But who is better than Allah in 
judgement for a people who are certain [in faith]. (50) ”. 
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General Rules 


Article 1 


The Islamic belief (‘Ageedah) constitutes the foundation of the 
state. Hence, nothing is permitted to exist within its entity, its 
structure or its accountability or any other aspect connected 
to it, unless the Islamic ‘Ageedah is its basis. At the same time, 
the Islamic ‘Ageedah acts as the basis of the constitution and 
Shari’ah laws; thus, nothing related to the constitution or to 
the laws is permitted to exist unless it emanates from the 
Islamic ‘Ageedah. 


The state comes into being by the emergence of new ideas 
upon which it is established. The authority (the governing of 
people’s affairs and the management of their issues) in the state 
changes when the new ideas change, since if these ideas turned 
into concepts (i.e. if their meaning was perceived and _ their 
credibility was established), they would influence man’s 
behaviour. This behaviour would then proceed according to these 
concepts. Thus, man’s viewpoint about life changes, and 
according to its change, his viewpoint towards the interests also 
changes. The authority is simply the guardianship of these 
interests and the supervision of their management; thus the 
viewpoint about life is the basis upon which the state is built and 
it is the basis upon which the authority is established. However, 
the viewpoint about life is generated by a specific thought about 
life. Hence, this thought about life becomes the basis of the state 
and the basis of the authority. 


Since the specific thought about life is embodied in a host 
of concepts, criteria and convictions, this host of concepts, criteria 
and convictions is considered a basis. The authority looks after 


peoples’ affairs and supervises the management of their interests 
according to this host of concepts, criteria and convictions. 
Therefore, the basis is a host of thoughts and not just one single 
idea. It is this host of thoughts in its entirety that generated the 
viewpoint about life, and consequently the viewpoint towards the 
interests was established and the authority set about managing 
them according to this viewpoint. Therefore, the state was defined 
as being an executive entity for a host of concepts, criteria and 
convictions that a group of people had adopted. 


This is regarding the state from the fact that it is a state Le. 
from the fact that this state is the authority that looks after the 
interests of people and supervises the management of these 
interests. 


However, this host of thoughts upon which the state is 
founded i.e. the host of concepts, criteria and convictions could 
either be built upon a fundamental thought or not built upon a 
fundamental thought. If it were built upon a fundamental thought, 
it would be solidly built with strong pillars and a firm entity; since 
it would rest upon a fundamental foundation. This is so because 
the fundamental thought is the thought that has no other thought 
behind it, and that is the intellectual 'Ageedah. In such a case, the 
state would be built upon an intellectual 'Ageedah. On the other 
hand, if the state were not built upon a fundamental thought, this 
would ease its destruction and it would not be difficult to 
demolish its entity and then usurp its authority. This is because it 
has not been built upon one intellectual 'Ageedah upon which the 
state was established. Therefore, it is essential that in order for the 
state to be a strong entity, it must be established upon an 
intellectual 'Ageedah from which ideas that the state was founded 
upon emanate i.e. an intellectual 'Ageedah from which the host of 
concepts, criteria and convictions that represent the idea of the 
state regarding life emanate and consequently the viewpoint of 
this state towards life and this is what produces its viewpoint 
towards the interests. 


The Islamic State is built solely upon the Islamic 'Ageedah 
because the host of concepts, criteria and convictions which the 
Ummah (collective of Muslims) has adopted emanate solely from 
an intellectual 'Ageedah. The Ummah has first of all adopted this 
‘Aqeedah and embraced it as a conclusive ‘'Ageedah based on 
decisive evidence. Hence, this '‘Ageedah was its comprehensive 
idea about life and accordingly its viewpoint about life was 
shaped and based upon it and its viewpoint towards the interests 
was derived from it. The Ummah also took the host of concepts, 
criteria and convictions from it and ,therefore, the Islamic 
‘Ageedah is the basis of the Islamic State. 


Additionally, the Messenger of Allah ® established the 
Islamic State upon a specific basis; ,therefore, this very basis must 
be the basis of the Islamic State in every era and in every location. 
When the Messenger of Allah * established the authority in 
Madinah and assumed the rule over it, he established it on the 
basis of the Islamic ‘'Ageedah from the very first day and the 
verses of legislation had not been revealed yet. Hence, the 
Messenger of Allah & made the Shahadah (testimony) of “There 
is no true god but Allah and Muhammad is the Messenger of 
Allah” as the basis of the Muslims’ life and of the relationships 
between people as well as the basis for removing grievances and 
settling disputes. In other words, it was the basis of all aspects of 
life and the basis of authority and government. He * did not stop 
at that; rather, He (swt) also legislated for Jihad and made it an 
obligation upon the Muslims in order to carry this 'Ageedah to all 
people. Abu Dawud reported on the authority of Abu Hurayrah 
that the Messenger of Allah © said: 
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“I have been commanded (by Allah) to fight people 
until they testify that there is no true god except Allah, and that 


Muhammad is the Messenger of Allah, and perform Salat and 
pay Zakat. If they do so, they will have protection of their blood 
and property from me except when justified by Islam, and then 
account is left to Allah.” (Agreed upon, text used from Bukhari) 


The Messenger of Allah & also made the protection of the 
continued presence of the 'Ageedah as a basis for the state an 
obligation upon the Muslims and he ® ordered the Muslims to 
brandish the sword and to fight if the flagrant Kufr (disbelief) 
were to become apparent; in other words, if the 'Ageedah ceased 
to be the basis of authority and rule. The Messenger of Allah *% 
was asked about the tyrant rulers “the most evil of the leaders”: 
“Do we challenge them with the sword?” He * replied 


«das! 4X3 IgalBi Le Vy 


“No, as long as they continue to establish prayer 
amongst you.” (Muslim), and he & made the Bay’a (pledge of 
allegiance to the ruler) based on the Muslims’ obedience to the 
people in authority unless the Muslims witness a flagrant Kufr. In 
the narration of Auf Bin Malik regarding the evil leaders 
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“It was said O Messenger of Allah — do we not challenge 
them with the sword? And he & replied:''No as long as they 
establish the prayer” (Muslim). And ‘Ubadah B. Samit said in 
the agreed upon narration regarding the Bay’a 
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“and that we would not dispute about rule with the 
people in authority unless we witness evident enfidelity (flagrant 
Kufr)” and in the narration of Al-Tabarani, the wording was: 
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“explicit Kufr”. And in a narration by Ibn Hibban in his 
Sahih collection, the wording was: 


EGG AD Kyat 455 Si Yp 
“unless the disobedience to Allah is flagrant”. All of this 
indicates that the basis of the state is the Islamic 'Ageedah, since 
the Messenger of Allah * established the authority upon it, 
ordered the brandishing of the sword in order to maintain it as a 


basis for the authority and he also ordered Jihad for its sake. 


The first article of the constitution was drafted based on 
the previously mentioned grounds. This article prohibits the state 
from having any concept, conviction or criterion that does not 
emanate from the Islamic 'Ageedah. To have the Islamic 'Ageedah 
as a nominal basis for the state would not be sufficient; rather, this 
basis should be reflected in every aspect related to the State’s 
existence and in every minor or major issue. Hence, it is 
forbidden for the state to have any concept about life or about 
ruling unless it emanates from the Islamic ‘'Ageedah. The state 
would not tolerate any concept not emanating from this 'Ageedah. 
Therefore, it would not tolerate the concept of democracy to be 
adopted within the state because it does not emanate from the 
Islamic 'Ageedah and because the Islamic Agidah contradicts with 
the concepts which emanate from it. Additionally, the concept of 
nationalism would not be allowed to have any consideration 
whatsoever because it does not emanate from the Islamic 
‘Aqeedah and because the concepts which emanate from the 
Islamic 'Ageedah abhor it, prohibit it and outline its danger. 
Likewise, the concept of patriotism should not have any 
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existence, for it does not emanate from the Islamic 'Ageedah and 
because it contradicts with the concepts that emanate from the 
Islamic 'Aqeedah. Furthermore, the apparatus of the State would 
not have any ministerial departments according to the democratic 
understanding and nor should there be in its government any 
imperial, monarchical or republican concepts for these do not 
emanate from the 'Ageedah of Islam and they contradict with the 
concepts emanating from it. Furthermore, it is categorically 
forbidden for individuals, movements or groups to account the 
Islamic State on other than the basis of the Islamic ‘'Ageedah. 
Hence, such type of accounting that is based upon other than the 
Islamic 'Ageedah would be prohibited and the establishment of 
movements and groups on other than the basis of the Islamic 
‘Ageedah would be prohibited. The fact that the Islamic 'Ageedah 
acts as the basis for the State makes all of this binding upon the 
State itself and makes it incumbent upon the citizens over which it 
rules. This is since its life, in its capacity as a state, as well as the 
life of every matter originating from it in its capacity as a state, 
and every action linked to it in its capacity as a state, and every 
relationship established with it in its quality as a state, must have 
as its basis the 'Ageedah of the State, that is the Islamic ‘'Ageedah. 


As for the second issue in the article, its evidence is 
reflected in the fact that the constitution is the fundamental law 
(Qanun Al-Asaasi) of the State; thus, it is a law, and the law itself 
is the order of the authority. Allah (swt) ordered the ruler to rule 
by what He (swt) revealed to the Messenger of Allah ® and 
described the one who rules by other than what Allah (swt) has 
revealed as a disbeliever if he believed in what he ruled by and 
believed in the unsuitability of what Allah (swt) revealed to His 
Messenger *. He (swt) described the ruler who rules by other 
than what He (swt) revealed but did not believe in it as ‘Aassi 
(disobedient). This indicates that belief in Allah (swt) and His 
Messenger “ must be the basis of the orders of the ruler; that is, 
the basis of the laws and the basis of the constitution. As for the 
command of Allah (swt) to the ruler to rule by what He (swt) 
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revealed, in other words, by the Shari’ah rules, this is established 
in the Book and the Sunnah. Allah (swt) says, 
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“But no, by your Lord, they will not [truly] believe 
until they make you, [O Muhammad], judge concerning that 
over which they dispute among themselves.” (TMQ 4:65) and 
says, 
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“And judge, [0 Muhammad], between them by what 
Allah has revealed.” (TMQ 5:49). 


Allah (swt) has confined the State’s legislation to what He 
had revealed and He warned against ruling by other than it. He 
(swt) says, 
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“And whoever does not judge by what Allah has 
revealed - then it is those who are the disbelievers.” (TMQ 
5:44). Also, the Messenger of Allah * said in an agreed upon 
Hadith, 
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“Whoever introduces into our matter (Islam) something 
that is not in it, then it is rejected” (Agreed upon, text from 
Bukhari), and in the narration in Muslim 
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“something that is not from it”, and in the narration from 
Ibn Hazm in Al-Muhalla and Ibn ‘Abd Al-Barr in Al-Tamhid 
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“Every action which is not based upon our command, it 
is rejected”. This indicates that the legislation of the State must be 
confined to what emanates from the Islamic 'Ageedah; these are 
the Shari’ah rules which we certainly believe that Allah (swt) has 
revealed to the Messenger of Allah ®, whether their revelation 
were explicit; by stating that it is the rule of Allah (swt) and it is 
reflected in the Book, the Sunnah or the Sahabah (companions of 
the Prophet) unanimously consented that it is the rule of Allah 
(swt), or whether their revelation was implicit; by saying this is an 
indication of the rule of Allah (swt) taken by way of analogy 
whose ‘I/lah (reason) is a Shari’ah ‘Illah. This is why the second 
issue has been drafted in the article. 


In addition, since the actions of the worshippers must be 
confined to the address of the Legislator (swt), their governing 
should ,therefore, be from Allah (swt), and the Islamic Shari’ah 
came to address all the actions of people and all of their 
relationships, whether these relationships were with Allah (swt), 
with themselves or with other people. Hence, there is no place in 
Islam for people to enact laws from themselves in order to govern 
their relations for they are restricted to the laws of Shari’ah. Allah 
(swt) says 
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“And whatever the Messenger has given you - take; 
and what he has forbidden you - refrain from.” (TMQ 59:7). 
He (swt) also says: 
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“It is not for a believing man or a believing woman, 
when Allah and His Messenger have decided a matter, that 
they should [thereafter] have any choice about their affair.” 
(TMQ 33:36). The Messenger of Allah ® said: 
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“Allah, the Exalted, has laid down certain duties which 
you should not neglect, and has put certain limits which you 
should not transgress, and has forbidden some things, so don’t 
violate them.” (extracted by Al-Daraqutni from Abi Tha’labah, 
and confirmed as Hasan by Al-Nawawi in Al-Riyadh Al-Salihin). 
He * also said: 
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“Whoever introduces into our matter (Islam) something 
that is not in it, then it is rejected” (Agreed upon, through 'Aisha 
(ra) and the wording is from Muslim). 


Therefore, it is Allah (swt) who legislated the rules, not 
the ruler, and it is He (swt) who obliged people and obliged the 
ruler to adhere to them in their relations and in their actions, 
restricted them to these rules and prohibited them from following 
anything else. Due to this, there is no scope for man to lay down 
laws to govern peoples’ relations and there is no place for the 
ruler to force people or to give them the choice to follow 
principles and rules laid down by man to govern their relations. 


Article 2 


Dar Al-Islam (Islamic Abode) is the territory where the rules 
of Islam are implemented and its security is upheld by Islam. 
Dar Al-Kufr (abode of disbelief) is the territory where the 
rules of Kufr are implemented or its security is upheld by 
other than the security of Islam. 


Dar has several meanings:Linguistically: “abode”, 
such as His (swt) words: 
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“And We caused the earth to swallow him and his home. ” 
(TMQ 28:81) and “way-station”, and every place that a people 
settle is their Dar. Such as His words: 
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“So the earthquake seized them, and they became within 
their home [corpses] fallen prone.” (TMQ 7:91), and it means: 
“city”. Sibawayh stated: “This Dar is a beautiful city and “abode 

and place” such as His words: 
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“And how excellent is the home of the righteous.” (TMQ 
16:30)”. In the same manner, it metaphorically means “tribe”, 
such as the narration of Abu Hamid Al-Sa’adi in Bukhari from the 

Messenger ** who said: 
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“Truly, the worthiest settlements of the Ansar are those of 
Banu Najjar.. ” 


And Dar can be adjoined to the names of things such as 
His (swt) words 
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“I will show you the home of the defiantly 
disobedient. ” (TMQ 7:145), 
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“And how excellent is the home of the righteous.” 
(TMQ 16:30), 
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“But they hamstrung her, so he said, 'Enjoy 
yourselves in your homes for three days. That is a promise not 
to be denied." ” (TMQ 11:65), and His (swt) words: 
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“And He caused you to inherit their land and their 
homes and their properties. ” (TMQ 33:27). And similarly in the 
narration of Buraydah in Muslim where the Messenger of Allah 
& said, 
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“,.. Then invite them to move from their territory to that 
of the emigrants (Muhajirin)” and the narration of Salima Bin 
Nufail from Ahmad that he * said: 
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“the worthiest of the believers’ abode is as-Sham” 


And it could be adjoined to meanings such as His (swt) 
words: 
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“Have you not considered those who exchanged the 
favor of Allah for disbelief and settled their people [in] the 
home of ruin?” (TMQ 14:28). And His words: 
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“He who has settled us in the home of duration out of 
His bounty.” (TMQ 35:35). And in the narration of Ali (ra) from 
Ibn Asakir with a Hasan Sahih chain, and in Tirmidhi: The 
Messenger of Allah & said to me: 
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“May Allah have mercy upon Abu Bakr, he married his 
daughter to me and carried me to the land (abode) of migration 
(Dar-Al-Hijrah)”. And the narration of Ibn Abbas in Daraqutni 
saying: The Messenger of Allah said: 
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“If the slave leaves the abode (land) of Shirk (Dar-Al- 
Shirk) before his master, then he is free, and if he leaves after 
him, then he is returned to him, and if a woman leaves the 
abode (land) of Shirk before her husband, she can marry whom 
she pleases, and if she leaves after him, then she is returned to 
him.” 


And the Shari’ah adjoined the term Dar to two words 
from meanings — being: Islam and Shirk. Tabarani has a version 
of the previously mentioned narration of Salima Bin Nufail in the 
Musnad Al-Shamiyin with the words 
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“the worthiest of the believers’abode (land) is as-Sham”. 
So, the word Dar here is added to Islam. And likewise, Al- 
Mawardi narrated in Al-Ahkam Al-Sultaniyya and in Al-Hawi 
Al-Kabir that the Messenger of Allah © said 
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“The land of Islam (Dar-Al-Islam) has _ probibited 
whatever in it, and the land of polytheism (Dar-Al-Shirk) has 
permitted whatever in it.” in respect to the sanctity of blood and 
wealth in the abode of Islam...except by its right in agreement 
with the rules of the Shari'ah, and with respect to the absence of 
sanctity of the abode of Shirk (the abode of war “Dar Al-Harb’’) 
in the sitution of actual war, as in the rules regarding fighting and 
booty....in agreement with the rules of the Shari’ah. This division 
encompasses the whole world, so there is not a part from it which 
falls outside of either the abode of Islam (Dar Al-Islam) or the 
abode of Shirk, or in other words, the abode of Kufr or abode of 
war (Dar Al-Shirk, Dar Al-Kufr, Dar Al-Harb). 


The abode is considered an abode of Islam if it fulfils two 
conditions: 


Firstly: that the security is upheld by the Muslims, 
according to the evidence that he said to his companions in 
Makkah 
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“Truly, Allah has made brothers to you anda land (an 
abode) for you to be safe in”. This abode is the Dar Al-Hijrah 
mentioned in the narration of ‘Ali already mentioned from Ibn 
‘Asakir, and in the narration of 'Aisha (ra) in Al-Bukhari in which 
the Messenger of Allah & said: 
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“IT have been shown the land (abode) of your 
emigration”. And the evidence that he & and his companions did 
not emigrate to Madinah until he & was sure about the presence 
of protection and security; Al-Hafiz said in Al-Fateh, Bayhaqi 
narrated through a strong chain from Al-Sha’bi and Al-Tabarani 
connected it from the narration of Abu Musa Al-Ansari who said: 
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“The Messenger of Allah * set off with his uncle Al- 
‘Abbas to meet seventy of the Ansar at Al-‘Agabah, and Abu 
Umama said to him — Asad Bin Zurara — O Muhammad ask for 
your Lord and yourself whatever you want, then he informed us 
of what reward we will have. He said: I ask you for my Lord, to 
worship Him and do not associate anything else with Him, and I 
ask you for myself and my companions to accommodate us, and 
support us, and protect us from what you protect yourselves. 
They said: What is for us? He ® said: Paradise. They said: 
What you asked for is yours”. 


And the evidence related by Ahmad from Ka’ab Bin 
M’alik through a Sahih chain, that the Messenger of Allah % 
said: 
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“TI pledge to you that you protect me from that which you 
protect your women and children from. So Al-Baraa Bin Ma’ror 
took him by his hand and said: Yes, by the One who sent you 
with the Truth, we will most certainly protect you from that 
which we protect our people, and so give us the pledge- oh 
Messenger of Allah *, we are people of wars and weaponry, 
which we have inherited from our forefathers”. And in a Sahih 
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narration by Ahmad from Jaber that he & said in the pledge of 
“Aqabah 
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“...and to give support to me and protect me from 
whatever you protect yourselves, your wives and your children 
(when I come to you), and (if you do that) your reward is 
Paradise”. And in the Dala’il Al-Nabuwa by Al-Bayhaqi, with a 
strong, good chain from ‘Ubadah Bin Samit who said 
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“And to give support to the Messenger of Allah = from 
that which we protect ourselves, our wives and our children 
(when He arrives to us at Yathrib), and we will attain 
Paradise”. 


The Prophet ® refused to emigrate to any place which did 
not have security, power and protection. Al-Bayhaqi narrated 
through a Hasan chain from ‘Ali that the Messenger of Allah & 
said to the Shayban b. Tha’ labah tribe: 
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“You have not replied badly since you expressed the 
truth; the Deen of Allah is not given support (succor) except 
when who can help it —help it from all sides”. This was after they 


had offered to support him with respect to the Arabs while 
excluding the Persians. 


Secondly: That the rules of Islam are implemented therein. 
This is from the evidence of Al-Bukhari from Ubada Bin Samit 
who said: 
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“The Prophet called us and we gave him the Pledge of 
allegiance for Islam, and among the conditions on which he 
took the Pledge from us, was that we were to listen and obey (the 
orders) both at the time when we were active and at the time 
when we were tired, and at our difficult time and at our ease 
and to be obedient to the ruler and give him his right even if he 
did not give us our right, and not to fight against him unless we 
noticed him having open Kufr (disbelief) for which we would 
have a proof with us from Allah”. And listening to and obeying 
the Messenger of Allah & is with regards to his orders and 
prohibitions, in other words, in respect to the implementation of 
laws. Another evidence is what Ahmad narrated, Ibn Hibban in 
his Sahih collection and Abu ‘Ubayd in Al-Amwal by ‘Abd Allah 
b. Amr from the Prophet & who said: 
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“There are two kinds of emigration, the emigration of 
the town dweller and the emigration of the Bedouin. As for the 
Bedouin, when he is called (to fight in Jihad) he must respond, 
and he must obey when he is commanded, and as for the town 
dweller, he is the one who is more severely tested and more 
greatly rewarded.”. The angle of inference is clear from his 
words 
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% “he must respond and, must obey when he is 
commanded”, since the desert was part of the abode of 
Islam (Dar Al-Islam) even if it was not the abode of 
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emigration (Dar Al-Hijrah). And accordingly with the 
evidence of the narration of Wathilah b. Al-Asqa’ in Al- 
Tabarani, Al-Haythami said through a chain whose people 
are all trustworthy that the Messenger of Allah © said to 
him 
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“The migration of the nomad is to return to your 
wilderness, and to listen and obey in times of hardship 
and ease,whether you are willing or unwilling, and when 
someone is given undue preference to you...” and the 
evidence that Ahmad narrated with a Sahih chain from 
Anas: 
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“T followed some youths saying that Muhammad has 
come, so I followed and did not see anything. Then they 
say — Muhammad has come, so I followed and did not 
see anything. He said: Until Muhammad © and his 
companion Abu Bakr came, and we were at some 
Madinah Hirar (sandy and rocky land). Then they sent a 
man from the people of Madinah to make the Ansar 
aware of them, and so they were met by about five 
hundred from the Ansar reaching them. The Ansar said: 
Proceed in safety and with authority. And so the 
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Messenger of Allah % and his companion came from 
between them. And so the people of Madinah came out, 
including the women overlooking from their households 
saying who is he, who is he?”. This narration has the 
evidence for both of the two conditions of security and the 
implementation of the laws. With respect to the security — 
this is proven from the presence of five hundred from the 
Ansar saying proceed in safety and the Messenger & 
confirmed their words. In the same manner he confirmed 
their words that the two of them would be obeyed. 
Accordingly the security and obedience were fulfilled in 
the abode of emigration (Dar Al-Hijrah) and if they had 
not been fulfilled the Prophet “ would not have 
emigrated. 


These two conditions, the fulfillment of security and 
obedience in the implementation of the laws, were pledged upon 
by the Ansar in Al-’Aqabah. Al-Bayhaqi narrated with a strong 
chian from ‘Ubadah b. Samit who said 
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“,..We pledged allegiance to the Messenger of Allah = 
to listen and obey when we were busy and inactive, and to spend 
in times of difficulty and ease, and upon enjoining the good and 
forbidding the evil, and upon saying the truth regarding Allah 
not fearing any blame, and that we support the Messenger of 
Allah % when he comes to Yathrib against whatever we protect 
ourselves, our wives and our sons from, and that (if we do so) 
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our reward is Paradise. This was the pledge that we gave to the 
Messenger of Allah *”. The obedience is clear in 
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“We took pledge of allegiance to Messenger of Allah *& 
to listen and obey.” and the security is that of the Muslims, as 
made clear by his words 
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“and that we support the Messenger of Allah © when 
he comes to Yathrib against whatever we protect ourselves, our 
wives and our sons.” 


This meaning was clear from the letter which he wrote 
between the Emigrants and the Ansar, and made peace with the 
Jews therein and made a convenant with them. This occurred in 
the first year of the emigration. This is from the account of Ibn 
Ishaq and it has been called the sahifa. It says: 
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“In the name of Allah the Compassionate, the Merciful. 
This is a document from Muhammad the Prophet = between 
the believers and Muslims of Quraysh and Yathrib, and those 
who followed them and joined them and struggled alongside 
them that they are one community (Ummah) to the exclusion of 
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all men...Believers are protectors of one another to the 
exclusion of outsiders...The Jews must bear their expenses and 
the Muslims their expenses. Each must help the other against 
anyone who attacks the people of this document...If any dispute 
or controversy likely to cause trouble should arise, it must be 
referred to Allah and to Muhammad the Messenger of Allah 
we”, 

Based upon this, the abode cannot be an abode of Islam unless it 
fulfilled the conditions that the security was in the hands of the 
Muslims and that the laws of Islam were implemented, and if one 
of these two conditions ceased, or was not fulfilled, such as the 
security falling into the hands of the disbelievers or that the rule 
of Al-Taghut was implemented amongst the people, the abode 
would become an abode of polytheism (Dar Al-Shirk) or disbelief 
(Dar Al-Kufr). It is not a condition that both of these conditions 
are absent for the abode to transform to an abode of polytheism, 
rather it is sufficient that one of them is absent for that to occur. 
The abode being one of disbelief does not mean that all of its 
inhabitants are disbelievers and if the abode was one of Islam it 
does not follow that all of its inhabitants are Muslims. Rather the 
meaning of the term abode (Dar) here is the Shari'ah terminology 
(Shar ’i real meaning) in other words, that the Shari’ah is what 
gives it this meaning, like the terms prayer (Salah) and fasting 
(Sawm) and similar from the Shar 7 realities . 


Based upon this, the term could be applied upon a land 
where most of the inhabitants are Christians for example, but if it 
was part of the Islamic State it would be referred to as an abode of 
Islam (Dar Al-Islam). This is because the rules applied therein are 
the Islamic laws and the security of the land would be by the 
security of Islam as long as it remained part of the Islamic State. 


And in the same manner, any land where the majority of 
its inhabitants are Muslims but it was part of a State which did not 
rule by Islam, nor was it secured by a Muslim army but rather by 
that of the disbelievers, then the term abode of disbelief (Dar AI- 
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Kufr) would be applied to it despite most of its inhabitants being 
Muslims. 


So, the meaning of abode (Dar) here is the Shar’i reality 
(legislative meaning) without regard to where the Muslims were a 
majority or minority where the term is applied; rather, it is with 
regard to the implemented laws and the established security for its 
inhabitants. In other words, the meaning of abode is taken from 
the legislative (Shar’i) texts which explained this meaning, in the 
same way that the meaning of the word Salah is taken from the 
legislative texts which explained its meaning. And in the same 
manner all the Shar’i real meanings have their meaning derived 
from the legislative texts and not from the linguistic meaning of 
the words. 


Article 3 


The Khalifah adopts specific Shari’ah rules which he will 
enact as a constitution and laws. If he adopts a Shari’ah rule, 
this rule alone becomes the Shari’ah rule that must be acted 
upon and it becomes a binding law that every citizen must 
obey openly and privately. 


The evidence of this article is derived from the Jjma’ (General 
Consensus) of the Companions that the Khalifah reserves the 
right to adopt specific Shari'ah rules. It has also been established 
in the same manner that it is obligatory to act upon the rules 
adopted by the Khalifah. The Muslim is not permitted to act upon 
any rule other than what the Khalifah has adopted in terms of 
rules even if these rules were Shari’ah rules adopted by one of the 
Mujtahideen (scholars of Islam). This is so because the rule of 
Allah that becomes duly binding upon all the Muslims is what the 
Khalifah adopts. The rightly guided Khulafaa’ proceeded in this 
manner; they adopted a host of specific rules and ordered their 
implementation. Thus the Muslims, with all of the Companions 
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amongst them, used to act upon these rules and to abandon their 
own Jjtihad (Islamic opinion derived from the Islamic evidences). 
For instance, Abu Bakr (ra) adopted in the matter of divorce a rule 
stipulating that the triple divorce would be considered as one 
divorce if it were pronounced in one sitting. He also adopted in 
the matter of distributing the wealth upon the Muslims a rule 
stipulating that wealth should be distributed equally amongst the 
Muslims, regardless of seniority in Islam or anything else. The 
Muslims followed him in this as well as the judges and the Walis 
(governors) implemented the rules that he had adopted. When 
Umar (ra) took office, he adopted other opinions different to those 
of Abu Bakr (ra) in the same two matters; he imposed the rule 
stipulating that the triple divorce is considered as three and he 
also distributed the wealth among the Muslims according to their 
seniority in Islam and according to their needs rather than 
distributing equally. The Muslims duly followed him in this and 
the judges and the governors implemented the rules he had 
adopted. Then, Umar (ra) adopted a rule stipulating that the land 
conquered in war is a spoil for Bayt Al-Mal (the State’s treasury), 
not for the fighters, and that the land should remain with its 
owners and should not be divided among the fighters or among 
the Muslims. The governors and the judges duly complied and 
implemented the rule that he had adopted. 


It was in this manner that all of the rightly guided 
Khulafaa’ proceeded with respect to adoption of opinions, 
ordering people to abandon their Jjtihad and the rules which they 
had acted upon, and instead adhere to that which the Khalifah had 
adopted. So the Jjma’ of the Companions was established on two 
matters; the first is the right of adoption and the second is the 
obligation of acting upon what the Khalifah adopts. Famous 
Shari’ah principles were derived based on this Jjmaa’ of the 
Companions. These are: “The Sultan reserves the right to effect 
as many judgements as the problems which arise”, “The order of 
the Imam resolves the disagreement” and “The order of the Imam 
is binding”. 


2h 


The evidence for adopting one Islamic opinion is the fact 
that there are different Islamic opinions regarding one single 
matter; hence, in order to act upon the Shari’ah rule in any matter 
it is imperative to adopt a specific Islamic opinion for it. This is 
so because the Shari’ah rules, which represent the address of the 
Legislator related to the actions of the worshippers, have come in 
the Quran and in the narrations, and many of these can have a 
number of possible meanings according to the Arabic language 
and according to Shari’ah. For that reason, it is natural and 
inevitable that people differ in their understanding of the address 
of the Legislator and that this difference in understanding reaches 
the level of disparity and contradiction in the intended meaning. 
Thus, it is inevitable to have different and contradictory 
understandings of the same matter. Because of this, there could be 
a host of different and contradictory opinions in a single matter. 
So when the Messenger of Allah * said at the battle of Ahzab: 


“None should pray ‘Asr but at Bani Quraythah” 
(recorded by Al-Bukhari through Ibn Umar), some understood 
that he was urging haste and so they prayed on their way to Bani 
Quraythah, while others understood that he & had literally 
ordered them to pray ‘Asr in Bani Quraythah; therefore, they 
delayed praying ‘Asr until they reached their destination. When 
the Messenger of Allah & heard of this, he approved both 
understandings, and there are many verses and narrations similar 
to this. 


The difference of opinion in single matters makes it 
incumbent upon the Muslims to adopt one opinion from these 
various opinions since all of them are Shari’ah rules and the rule 
of Allah (swt) in one single matter regarding one person is not 
multiple. Therefore, it is imperative to choose one single rule 
from the Shari’ah in order to act upon. Hence, the Muslim’s 
adoption of a specific Shari’ah rule is necessary and inevitable 
when he or she undertakes the action since undertaking the action 
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obliges the Muslim to accomplish it according to the Shari'ah 
rule. The obligation of acting according to the Shari'ah rule, 
whether this was a Fard (obligatory), Mandub (recommended), 
Haram (forbidden), Makruh (despised) or Mubah (permitted) 
makes it incumbent upon the Muslim to adopt a specific Shari’ah 
tule. Therefore, it is obligatory upon every Muslim to adopt a 
specific Shari’ah rule when taking rules for actions, irrespective 
of whether he or she was a Mujtahid or a Muqallid (someone who 
follows the opinion of a scholar in an issue rather than deriving it 
themselves) or whether they were the Khalifah or other than the 
Khalifah. 


With respect to the Khalifah, it is imperative for him to 
adopt a host of specific rules according to which he assumes the 
management of peoples’ affairs. Hence, it is necessary for him to 
adopt certain rules pertaining to what is of a general nature to all 
the Muslims in terms of matters of government and authority such 
as Zakat, levies, Kharaj (land tax), foreign relations and 
everything that is related to the unity of the State and ruling. 


However, his adoption of the rules is subject to scrutiny. If 
the Khalifah’s managing of the people’s affairs were subject to 
adopting specific Islamic rules, then in this case the adoption 
would be obligatory upon the Khalifah. This would be in 
concordance with the Shari’ah principle stipulating that: “That, 
without which the obligation cannot be accomplished, is itself an 
obligation”, such as the signing of treaties. However, if the 
Khalifah could manage peoples’ affairs in a specific matter 
according to the Islamic Shari’ah rules without having to resort to 
the adoption of a specific rule in this matter, then in this case the 
adoption would be permitted for him rather than an obligation, 
such as Nisab Al-Shahadah (the minimum number of witnesses in 
a testimony). In this case, it is permitted for him to adopt or not to 
adopt, for in essence the adoption is permitted and not obligatory; 
this is so because the Jjma’ of the Companions is that the Imam 
can adopt and there is no Jjma’ that the Jmam must adopt. 
Therefore, the adoption itself is permissible and it does not 
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become obligatory unless the obligatory management of peoples’ 
affairs cannot be accomplished except through adoption. In such a 
case it then becomes obligatory so that the duty could be 
accomplished. 


Article 4 


The Khalifah does not adopt any specific Shari’ah rule in 
matters related to rituals (‘Ibadaat) except in Zakat and Jihad, 
and whatever is necessary to protect the unity of the Muslims, 
and nor does he adopt any thought from among the thoughts 
related to the Islamic 'Ageedah. 


There is a consensus of the companions that the Khalifah alone 
has the right to adopt and from this consensus the famous rules 
“the decision of the Jmam resolves the disagreement” and “the 
decision of the Iman is binding” have been derived. However, it 
emerged from the events of Al-Ma’mun (pertaining the Fitna 
(strife) of the creation of the Quran), that adoption in the thoughts 
related to "Aga'id (beliefs, plural of 'Ageedah) caused Fitna for 
the Khalifah and Fitnah amongst the Muslims. Therefore, the 
Khalifah deems it fit to abstain from adopting in matters related to 
‘Ageedah and in rules related to rituals in order to avoid problems 
and to gain the consent and tranquillity of the Muslims. However, 
abstaining from adopting in matters of ''Aga‘id and in rituals does 
not mean that it is forbidden for the Khalifah to adopt in them, it 
rather means that the Khalifah chooses not to adopt in them for he 
can either adopt or abstain from adopting. Thus, he may choose 
not to adopt. That is why the article stated that the Khalifah “does 
not adopt” rather than stating that the Khalifah is “forbidden from 
adopting”, which indicates that he may choose not to adopt. 


As for why he chooses to abstain from adopting in "Aqa'id 
and in rituals, this is based upon two issues: Firstly, the hardship 
caused by coercing people to follow a specific opinion related to 


30 


‘Aqeedah matters. Secondly, the fact that what prompts the 
Khalifah to adopt is in reality the management of the Muslims’ 
affairs by one single opinion and preserving the unity of the State 
and the unity of the ruling. Hence, he adopts in matters related to 
the relationships between individuals and related to public 
matters, and he does not adopt in matters related to relationship of 
man with his God. 


With respect to the first issue, Allah prohibited the 
compulsion of the disbelievers to leave their beliefs and to 
embrace the Islamic 'Aqeedah, forbade forcing them to leave their 
rituals and ordered compelling them to be restricted by other 
Shari’ah rules so, by greater reasoning, the Muslims should not 
be forced to leave the rules related to the beliefs as long as they 
remained Islamic beliefs and should not be forced to leave the 
rules related to rituals as long as they were Shari’ah rules. Also, 
the compulsion to leave ideas connected to beliefs is a definite 
cause of hardship and will inflame loyalty (to those ideas) without 
doubt as proven by what happened with Imams such as Imam 
Ahmed Ibn Hanbal in the Fitna of creation of the Quran. When 
they were subjected to beating and humiliation, they did not 
submit neither did they leave what they believed in. Allah (swt) 
says, 
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“(Allah) has not placed upon you in the religion any 
difficulty. ” (TMQ 22:78). 


The rituals are like the beliefs since compulsion upon 
specific rules while the person holds another opinion as the 
Shari’ah rule is a cause of distress upon the soul for it is the 
relationship of people with Allah and because it is bound to the 
‘Ageedah; so the Khalifah should not adopt in whatever causes 
distress upon the Muslims. However, it is not forbidden for him to 
do so. 
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As for the second issue, the beliefs and the rituals are the 
relationship between man and the Creator and they do not bring 
about relationships upon which problems spring from, as opposed 
to the transactions and punishments since they are the relationship 
between the individuals within the society and cause the 
occurrence of relationships from which problems result. The 
origin in transactions is the resolution of disputes and the essence 
of the Khalifah’s adoption is to manage the peoples’ affairs. Their 
affairs are openly managed on the part of the Khalifah with 
respect to what is between them in terms of relationships and 
there is no scope for this in regards to their relationship with 
Allah, in other words, in their beliefs and rituals. 


For that reason the tangible reality of adoption by the 
Khalifah is that it can only be in respect to the relationships 
between people in order to manage their affairs and not in the 
relationships between them and Allah. Consequently, the reality 
of adoption is that it is only in the relationships between the 
people and the public relationships. So, adoption in the 
relationship between man and the Creator, in other words, in the 
beliefs and rituals, contradicts the reality of adoption. Based upon 
this, the Khalifah will not adopt in what contradicts the reality of 
adoption. However, it is not forbidden for him to do so. 


Built upon these two matters — the distress or the hardship 
and the contradiction of the tangible reality of adoption, the 
Khalifah does not adopt in the thoughts of the beliefs or in the 
rules of the rituals. However, if a clear prohibition is mentioned in 
the Quran and in the Sunnah regarding a certain belief (‘Ageedah), 
then, at that time it is adopted (prohibiting that belief) even if 
there is hardship and even if it contradicts the reality of adoption 
so as to give preference to the definite text. For example, beliefs 
cannot be adopted except by conviction. In a similar fashion, it 
can be done if managing the affairs of the Muslims necessitates 
collecting them upon one rule. This is based upon the texts that 
enjoin the protection of the congregation of Muslims and the 
protection of the unity of the state. As example for this are the 
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specification for the times of Hajj and fasting Ramadan, the Eid 
celebrations, Zakat and Jihad. 


In these issues the Khalifah adopts a specific Shari’ah rule 
since, with respect to the 'Ageedah, there cannot be compulsion to 
leave conviction, rather adhering to what is held as conviction is 
enforced. This is from text which is conclusive in its narration and 
indication (Qati’ Thobut Qati’ Dalalah). With regards to the 
ritualistic issues, there is no hardship in them since they are not 
from that which pertains to the relationship solely between man 
and His Lord such as prayer, rather they are those that are 
connected to the relationships between people, such as the 
celebrations. Due to this adoption is permitted in these two 
circumstance regarding beliefs and rituals. 


What determines whether an idea is from the 'Ageedah or 
from the Shari’ah rules is its Shari’ah evidence. So, if the 
evidence is an address related to the action of the servants of 
Allah, then, it is a Shari’ah rule since the Shari’ah law is the 
address of the Legislator related to the actions of the servant, and 
if it is not related to the actions of the servant, then, it is from the 
‘Ageedah. Additionally, the difference between the 'Aqeedah and 
the Shari’ah rule is that what is requested to have Jman in and has 
no action requested in it, is from the 'Aqeedah, such as the stories 
and the information regarding the unseen. Those issues that 
request action are the Shari’ah rules. So, the following words of 
Allah are all from 'Aqeedah: 
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“Believe in Allah and His Messenger and the Book 
that He revealed to His Messenger.” (TMQ 4:136), 
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“Allah is the Creator of all things. ” (TMQ 39:62), 
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“And mention, [0 Muhammad], in the Book [the story 
of] Maryam.” (TMQ 19:16), and the words 
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“It is the Day when people will be like moths, 
dispersed, And the mountains will be like wool, fluffed up.” 
(TMQ 101:4-5). All of these are from 'Ageedah because they are 
not related to the actions of the servants; they are from what Jman 
is requested in, and there is no request for action in them. Also, 
the words of Allah: 
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“But Allah has permitted trade and has forbidden 
interest (usury).” (TMQ 2:275), 
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“And if they breastfeed for you, then give them their 
payment. ” (TMQ 65:6), and His words, 
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“When you judge between people to judge with 
justice.” (TMQ 4:58) are all from the Shari’ah rules since they 
are related to the actions of the servants and they are from the 
issues that actions are requested in. 


Based upon this, the fact that the Messenger of Allah * is 
the seal of the Prophets is considered from the 'Ageedah since it 
comes under what is requested to have Jman in. Conversely, the 
Imamate, in other words, the Khilafah is not from the 'Ageedah 
since it is amongst the issues which action is requested in. The 
fact that the Prophet * is free from sin is considered from the 
‘Aqeedah. However, the issue of the Khalifah being from 
Quraysh, Ahl Al-Bayt (family of the Prophet) or any Muslim 
from amongst the Muslims is from the rules of the Shari’ah and it 
isn’t from the 'Ageedah since it is related to the actions of the 
servants and is related to the conditions of the Khalifah. In this 
manner, everything that is not connected to the actions or is 
requested to have Jman in is from the 'Ageedah, but what is from 
the actions of the servants or what is requested to be acted upon is 
considered to be from the Shari'ah rules. 


The reality of 'Ageedah is that it is a fundamental thought; the 
meaning of it being an 'Ageedah is that it is taken as the 
fundamental criteria to measure anything else; ,therefore, if the 
idea was not a fundamental one, then it would not be considered 
‘Ageedah. Also, 'Ageedah is the comprehensive thought regarding 
the universe, man and life, what came before the life of this world 
and what will come after it and the relationship between life and 
what came before it and what will be after it. This definition is for 
every 'Ageedah and is applied upon the Islamic 'Ageedah. The 
definition also includes the unseen within it. Accordingly, every 
thought from the ideas of this comprehensive thought is from the 
‘Ageedah. So, everything which is related to Allah, the Day of 
Judgement, the creation of the universe and the like is part of the 
‘Ageedah, but everything which has no relation with that is not 
considered from the 'Ageedah. 
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Article 5 


All citizens of the Islamic State enjoy the Shari’ah rights and 
duties. 


Article 6 


The State is forbidden to discriminate at all between the 
individuals in terms of ruling, judiciary and management of 
affairs or their like. Rather, every individual should be 
treated equally regardless of race, Deen, colour or anything 
else. 


These two articles have been drafted in order to explain 
the rules pertaining to those who carry the Islamic citizenship 
irrespective of whether they were Muslims or the people of 
Dhimmah (non-Muslim citizen of the Islamic State). As for the 
Muslims, this is due to the fact that the Messenger & has denied 
the Muslims who live outside the Islamic State and who do not 
hold the Islamic citizenship from the rights enjoyed by the State’s 
subjects. On the authority of Sulayman Ibn Buraydah on that of 
his father who said: 
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“When the Messenger of Allah & appointed anyone as 
leader of an army or detachment he would especially exhort him 
to fear Allah and to be good to the Muslims who were with him. 
He would say: Fight in the name of Allah and in the way of 
Allah. Fight against those who disbelieve in Allah. Make a holy 
war, do not embezzle the spoils; do not break your pledge; and 
do not mutilate (the dead) bodies; do not kill the children. When 
you meet your enemies who are polytheists, invite them to three 
courses of action. If they respond to any one of these, you also 
accept it and withhold yourself from doing them any harm. 
Invite them to (accept) Islam; if they respond to you, accept it 
from them and desist from fighting against them. Then invite 
them to migrate from their lands to the land of Emigrants and 
inform them that, if they do so, they shall have all the privileges 
and obligations of the Emigrants. If they refuse to migrate, tell 
them that they will have the status of Bedouin Muslims and will 
be subjected to the Commands of Allah like other Muslims, but 
they will not get any share from the spoils of war or Fai' except 
when they actually fight with the Muslims (against the 
disbelievers).” (Recorded by Muslim). This narration indicates 
clearly that the one who does not migrate to Dar Al-Islam will not 
enjoy any of the rights of citizenship even if he were a Muslim. 
The Messenger of Allah ® invited them to come under the 
authority of Islam so that they may enjoy what the Muslims 
enjoyed and undertake the obligations which the Muslims 
undertook; he & said: 
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“Then invite them to migrate from their lands to the land 
of Emigrants (Muhajirin) and inform them that, if they do so, 
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they shall have all the privileges and obligations of the 
Emigrants”. This text stipulates that migration is required for 
them to have what we have and for our obligations to be upon 
them, in other words, for them to fall under the laws. The 
understanding of the narration is that if they did not move they 
would not have what the emigrants had, in other words, what they 
had in the abode of Islam (Dar Al-Islam), so this narrations 
explain the difference in the laws between the one who moves to 
the abode of the emigrants and the one who doesn’t, and the 
abode of the emigrants was the abode of Islam with anything else 
being the abode of disbelief (Dar Al-Kufr). The individual’s 
residence in Dar Al-Islam or in Dar Al-Kufr is referred to as 
citizenship. Hence, a person’s citizenship means the abode which 
he chooses as his residence; is it Dar Al-Islam or Dar Al-Kufr? If 
it were Dar Al-Islam, then the rules of Dar Al-Islam would apply 
to it, and in this case a person would be a holder of an Islamic 
citizenship. If it were Dar Al-Kufr, the rules of Dar Al-Kufr would 
apply to it, and the person living there would not be considered as 
a holder of an Islamic citizenship. 


The laws encompass the Dhimmi who lives in Dar AI- 
Islam, so they are given the rights of residency and carry the 
citizenship. The Dhimmi is the one who embraces any Deen other 
than Islam and becomes a citizen of the Islamic State while 
remaining upon his faith which is other than Islam. The word 
Dhimmi is derived from the word Dhimmah, meaning the oath. 
Hence, the Dhimmi are those to whom we give an oath to treat 
according to the terms of peace we made with them and to 
proceed in interaction with them and in managing their affairs 
according to the rules of Islam. 


Islam has come with several rules pertaining to the people 
of Dhimmah, in which it guaranteed the rights of citizenship for 
them and imposed upon them its duties. Islam also outlined that 
the Dhimmi enjoy the same justice we enjoy and that they should 
abide by the same rules that we abide by. As for that which they 
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enjoy in terms of justice and fairness, this is derived from the 
general command reflected in Allah (swt) saying: 
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“When you judge between people to judge with 
justice. ” (TMQ 4:58) and in His (swt) saying: 
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“O you who have believed, do not let the hatred of a 
people prevent you from being just. Be just; that is nearer to 


righteousness. ” (TMQ 5:8) and it is also reflected in Allah (swt) 
saying regarding the judgement between the people of the book 
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“And if you judge, judge between them with justice. ” 
(TMQ 5:42). 


As for abiding by that which we abide by in terms of 
justice, this is derived from the actions and sayings of the 
Messenger of Allah®. He ® used to exact the same punishment 
upon the disbelievers and the Muslims. The Messenger of Allah 
& punished a Jew by killing him for killing a woman, as has been 
recorded in Al-Bukhari from Anas Bin Malik who said: 
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gliss 39 adh 8 Wd Jub aly Cad wld Ob Jb Qie sub 
cipro os Ass UE A Jt gy 8b Gal Cini 
“A girl wearing ornaments, went out at Medina. 
Somebody struck her with a stone. She was brought to the 
Prophet * while she was still alive. Allah's Prophet = asked 
her, "Did such-and-such a person strike you?" She raised her 
head, denying that. He asked her a second time, saying, "Did 
so-and-so strike you?" She raised her head, denying that. He 
said for the third time, "Did so-and-so strike you?" She lowered 
her head, agreeing. Allah's Apostle then sent for the killer and 
killed him between two stones.”. 
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“A Jew and a Jewess were brought to Allah's Apostle on 
a charge of committing an illegal sexual intercourse. The 
Prophet * asked them. "What is the legal punishment (for this 
sin) in your Book (Torah)?" They replied, "Our priests have 
innovated the punishment of blackening the faces with charcoal 
and Tajbiya."" ‘Abdullah bin Salam said, ''O0 Allah's Prophet = 
, tell them to bring the Torah." The Torah was brought, and 
then one of the Jews put his hand over the Divine Verse of the 
Rajam (stoning to death) and started reading what preceded and 
what followed it. On that, Ibn Salam said to the Jew, "Lift up 
your hand." Behold! The Divine Verse of the Rajam was under 
his hand. So Allah's Prophet* ordered that the two (sinners) 
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be stoned to death .” It is a duty upon us to give the people of the 
Dhimmah the protection given to the Muslims, due to words of 
the Messenger of Allah *, 


Mb cal dad fat T LS ytas Hedy alll Hed UD dees KA 1 ts Yh 
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“Indeed, whoever kills a person who is granted the 
pledge of protection (Mu'ahid) that has a covenant from Allah 
and a covenant from His Messenger (saw), then he has violated 
the covenant with Allah and the covenant of His Messenger, so 
he shall not smell the fragrance of Paradise; even though its 
fragrance can be sensed from the distance of seventy 


autumns.”, transmitted by Al-Tirmidhi who said it is Hasan 
Sahih. And Al-Bukhari transmitted it with the words 
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“Whoever killed a Mu'ahid (a person who is granted the 
pledge of protection by the Muslims) shall not smell the 
fragrance of Paradise though its fragrance can be smelt at a 
distance of forty years (of traveling). ”. 


The people of Dhimmah enjoy the same rights as those 
enjoyed by Muslims in terms of managing their affairs and 
securing their living. It is narrated on the authority of Abu Musa 
Al-Ash’ari that the Messenger of Allah & said: 
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“Give food to the hungry, pay a visit to the sick and 
release (set free) the one in captivity (by paying his ransom).” 
transmitted by Al-Bukhari through Abu Musa. Abu ‘Ubaydah 
said: 
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“Therefore, the Dhimmis are excluded from Jihad, their 
prisoners are freed and if they are slaved, they return to their 
Dhimmah and their covenant as free, and there are narrations 
regarding that”. And on the authority of Ibn Abbas who said: 
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“The Messenger of Allah © made peace with the people 
of Najran” and from the narration as transmitted by Abu Dawud 
in his Sunan 
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“No church of theirs will be demolished and no 
clergyman of theirs will be turned out. There will be no 
interruption in their religion (coerced away from their faith) 


until they introduce something in our matter that does not 
belong to it or take”. 


The Prophet ** used to visit their sick, as recorded by Al- 
Bukhari from Anas who said 
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“A young Jew became ill. The Prophet went to visit 
him. He sat down by his head and said to him: Accept Islam. He 
looked at his father who was beside him near his head, and he 
said: Obey Abu Al-Qasim. So he accepted Islam, and the 
Prophet % stood up saying: Praise be to Allah Who has saved 
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him through me from Hell.” which indicates that it is permitted 
to visit them, be courteous and sociable with them. Al-Bukhari 
transmitted from Amru Bin Maymun from Umar Bin Al-Khattab 
(ra) who counselled at the time of his death “And I enjoin the 
Khalifah after me with this and this, and enjoin him that by the 
covenant of Allah and His Messenger *, he should fulfil their 
covenant, fight behind them and not force them to work beyong 
their capacity ”. 


The Dhimmi should not be interfered with in terms of their 
faith and their rituals, for the Messenger of Allah (saw) said 
according to what Abu Ubaid reported in Al-Amwal through 
‘Urwa who said: The Messenger of Allah & wrote to the people 
of Yemen: 
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“He who is upon his Judaism and his Christianity, 
should not be coerced away from their faith”. Custom duties are 
not extracted from the Dhimmi in the same way they are not taken 
from the Muslims. Abu ‘Ubayd reported in Al-Amwal from ‘Abd 
Al-Rahman Bin Ma’gqal who said: I asked Ziyaad Bin Hudair 
about whom they would take a tenth from. He said 
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“We didn’t use to take a tenth from a Muslim, nor from 
someone who had a covenant. I said: So who did you take the 
tenth from? He said: The disbelievers from the merchants of 
war, so we used to take from them as they used to take from us” 
. The tax collector is the one who extracts the custom duties. 


Therefore, the Dhimmi are subjects of the State, like any 
other subjects, enjoying the rights of citizenship, protection, 
guaranteed living and fair treatment. They also enjoy the right of 
being treated with kindness, leniency and clemency. They can 
join the Islamic armed forces and fight alongside the Muslims if 
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they choose to do so, but they are not obliged to fight and no 
wealth is obliged from them except the Jizya, so the taxes that are 
obliged upon the Muslims do not apply to them. They are viewed 
by the ruler and the judge in the same light as the Muslims are 
viewed without any discrimination in terms of the management of 
their affairs and the implementation of the rules of transactions 
and the penal code upon them. Therefore, the Dhimmi enjoys all 
the rights, equally and exactly as those enjoyed by the Muslim; he 
is also expected to perform all the duties incumbent upon him, 
such as the fulfilment of the oath and the obedience of the State’s 
orders. 


In this way it can be seen that the issue with respect to 
being taken care of is the citizenship of the State, irrespective of 
whether they were Muslim or not. It is forbidden to discriminate 
in any way between those who hold the Islamic citizenship, due to 
the generality of the evidences pertaining the ruling and judicial 
matters and management of affairs. Allah (swt) says: 
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“When you judge between people to judge with 
justice. ” (TMQ 4:48). This is a general address that applies to all 
people, Muslims and non-Muslims alike. Furthermore, the 
Messenger of Allah * said: 
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“But, the onus of proof is upon the claimant, and the 
taking of an oath is upon him who denies.” as transmitted by Al- 
Bayhaqi with a Sahih chain. This is also general and it applies to 
Muslims and non-Muslims alike. It is narrated from ‘Abd Allah 
Bin Zubayr who said: 
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“The Messenger of Allah © has decreed that the two 
disputing parties should both sit before the judge” reported by 
Ahmad and Abu Dawud and authenticated by Al-Hakim. This is 
also general and it includes any two disputing parties, Muslims 
and non-Muslims alike. The Messenger of Allah & said 
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“The Imam is a guardian and he is responsible for his 
subjects.” (Agreed upon by Muslim and Al-Bukhari). The term 
“subjects” is general and it includes all the subjects, Muslims and 
non-Muslims alike. Likewise, all the general evidences related to 
citizenship indicate that it is forbidden to discriminate between 
the Muslim and the non-Muslim, between the Arab and the non- 
Arab or between the white and the black. Rather, all the people 
who hold the Islamic citizenship should rather be treated equally, 
without any discrimination between them either by the ruler, in 
terms of looking after their affairs and in terms of protecting their 
lives, their honour and their wealth, or by the judge in terms of 
equality and justice. 


Article 7 


The State implements the Islamic Shari’ah upon all those who 
hold the Islamic citizenship, with no difference between 
Muslims and non-Muslims as follows: 


(a)All the rules of Islam will be implemented upon the 
Muslims without any exception. 


(b)The non-Muslims will be allowed to follow their beliefs and 
worships within the scope of the general system. 


(c)The rule of apostasy will be implemented upon the 
apostates from Islam if they themselves were the apostates. 
As for their children, they will be treated as non-Muslims if 
they are born as such. Thus,, they will be treated in 
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accordance with their current status as being either 
polytheists or people of the book. 


(d)The non-Muslims will be treated in matters related to 
foodstuffs and clothing according to their faith and within 
the scope of what the Shari’ah rules permit. 


(e)Matters of marriage and divorce will be settled among the 
non-Muslims according to their faith, and will be settled 
between them and the Muslims according to the rules of 
Islam. 


(f) The State will implement the rest of the Shari’ah rules and 
all the Islamic Shari’ah matters, such as transactions, penal 
codes, testimonies, ruling systems and economics among 
others equally upon the Muslims and non-Muslims. The 
State will also implement the same upon those with a 
covenant, the asylum seekers and all those under the 
authority of Islam in the same way. It implements them 
upon all members of society except for the ambassadors, 
consuls, and similar for they have diplomatic immunity. 


Truly Islam has come for all people. Allah (swt) says 
rr ail Parent 


“And We have not sent you except comprehensively to 
mankind.” (TMQ 34:28). Just like the disbeliever is obligated to 
abide by the “Usul” (foundations), in other words, by the Islamic 
‘Ageedah, he is also obligated to abide by the branches i.e. the 
Shari’ah rules. As for the fact that he is obligated to abide by the 
rules, this is clearly mentioned in the verses of the Holy Quran, 
and as for the fact that he is obligated to abide by the branches, 
this is because Allah (swt) has clearly obligated him with some of 
the branches, among which are those verses commanding the 
disbeliever to worship Allah (swt). He (swt) says, 
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“O mankind, worship your Lord.” (TMQ 2:21), Allah (swt) 
also says, 
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“And [due] to Allah from the people is a pilgrimage to the 
House.” (TMQ 3:97), and similar. Moreover, were the 
disbelievers not obligated to abide by the branches, Allah (swt) 
would not warn them against their violation, and the verses 
warming them against the forsaking of these branches are 
numerous, some of which are: 

Allah (swt) says, 
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“And woe to those who associate others with Allah; Those 
who do not give Zakah. ” (TMQ 41:6-7). 
Allah (swt) also says, 
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‘And those who do not invoke with Allah another deity or 
kill the soul which Allah has forbidden [to be killed], except 
by right, and do not commit unlawful sexual intercourse. And 
whoever should do that will face punishment.'’ (TMQ 25:68). 
Allah (swt) also says, 
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“"What put you into Sagar (Hell Fire)?'' They will say, 
"We were not of those who prayed. ” (TMQ 74:42-3). 
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The fact that the disbelievers have been obligated to abide by 
some of the commands and prohibitions indicates that they have 
been obligated to abide by all the commands and prohibitions. 
Furthermore, the verses which stipulate the obligation to abide by 
the branches are mentioned in a general term and the general term 
remains upon its generality unless the evidence of specification is 
mentioned; in this context, no evidence has been mentioned 
which restricts these verses to the Muslims, and so they remain 
general. For instance, Allah (swt) says, 


Cpt is Coat Ish> 


“Allah has permitted trade and has forbidden interest 
(usury). ” (TMQ 2:275), and He (swt) says 
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“And if they breastfeed for you, then give them their 
payment. ” (TMQ 65:6), Allah (swt) also says, 


"And if you are on a journey and cannot find a scribe, 
then a security deposit [should be] taken."’ (TMQ 2:283), and 
the words of the Messenger of Allah & 
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“He who revives a barren land, it becomes his” reported by 
Ahmad and Al-Tirmidhi with a Sahih chain through Jabir. The 
Messenger of Allah * also said 
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“The hand is liable for what it has taken until it is given 
back” transmitted by Ahmad with a Sahih chain through Samurah 
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Bin Jundub There are many other rules to this effect. This serves 
as Clear evidence that they are obligated to abide by the branches. 


Furthermore, the commandment to abide by the foundation is 
in itself a commandment to abide by the branch, and the 
commandment to abide by the whole is a commandment to abide 
by the part; so, the obligation to pray entails the obligation of the 
prostration, the recitation, the standing and so on. The disbeliever 
is commissioned to abide by the foundation; thus, he is obligated 
to abide by the branch. As for the non-acceptance of some 
branches from the disbelievers, such as prayer and fasting, this is 
because the embracing of Islam is one of the conditions of 
acceptance; thus, they would not be accepted until the condition is 
fulfilled. However, this does not mean that it is not obligatory 
upon them. As for the fact that they are not commanded to 
perform certain branches that embracing Islam is not a condition 
for such as Jihad this is because Jihad is fighting the disbeliever 
for their disbelief, and the Dhimmi is a disbeliever. Thus, it is 
inconceivable for him to fight the disbelievers due to their 
disbelief; otherwise, it would be permitted for him to fight 
himself. Therefore, he is not obligated to perform Jihad. 
However, if he accepts to fight a disbeliever, it will be accepted of 
him. However, he will not be forced to perform Jihad and this 
does not mean that he is not commanded by Allah (swt) to 
perform it. 


This is from the fact that they are obligated to abide by the 
rules of Islam. As for the fact that the ruler should implement all 
the rules of Islam upon them, this is reflected in Allah's (swt) 
saying with respect to the People of the Book 
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“Judge between them by what Allah has revealed and do 


not follow their inclinations. ” (TMQ 5:48). Allah (swt) also says 
with respect to them 
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“Judge, [O Muhammad], between them by what Allah has 
revealed and do not follow their inclinations.” (TMQ 5:49). 
Allah (swt) also says 
C Mv Oe Sa SIL Co ay Wet» 
“Indeed, We have revealed to you, [0 Muhammad], the 


Book in truth so you may judge between the people by that 
which Allah has shown you. ” (TMQ 4:105). 


This is a general address that includes Muslims and non- 
Muslims alike, because the word “people” in 
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“so that you judge between people” is general. As for His 
(swt) saying 
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“(They are] avid listeners to falsehood, devourers of [what 

is] unlawful. So if they come to you, [0 Muhammad], judge 
between them or turn away from them.” (TMQ 5:42), this 
means that if one were to come to the Islamic State from abroad 
seeking the arbitration of the Muslims in a dispute with another 
disbeliever or other disbelievers, the Muslims in this case are 
given the choice of either judging between the disputing parties or 
declining to do so. This is since the verse was revealed 
concerning those whom the Messenger of Allah & had made 
peace with and signed treaties with from among the Jews of 
Madinah who were living as tribes and they were considered as 
other states. They were not under the authority of Islam; rather, 
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they were other states. Thus, he & had signed treaties with them. 
However, if they were under the authority of Islam, such as the 
Dhimmi, or if they came as asylum seekers, it would be forbidden 
to judge between them by other than Islam. The one who refused 
to refer to the rule of Islam, would be forced to by the ruler and 
the ruler would punish him for it. 


It is forbidden to conclude an indefinite Dhimmah oath with 
the disbeliever unless two conditions are fulfilled. Firstly, that 
Dhimmis adhere to paying the Jizya each year, and secondly that 
they abide by the rules of Islam i.e. the acceptance of what is 
enforced upon them in terms of executing orders and abstaining 
from prohibitions. This is due to the words of Allah (swt): 
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‘Until they give the Jizyah willingly while they are 
humbled. ” (TMQ 9:29), meaning until they submit to the rules of 
Islam. In addition, the Messenger of Allah & used to implement 
the rules of Islam upon them. Al-Bukhari transmitted through Ibn 
Umar: 
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“The Jews came to the Prophet % with a man and woman 
from amongst them who had committed adultery and so he had 
them stoned”, and Al-Bukhari reported through Anas: 
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“The Prophet killed a Jew who killed a woman for her 
ornaments”. Those Jews were subjects of the Islamic State. Also, 
the Messenger of Allah & wrote to the people of Najran who 
were Christians saying: 
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“He who deals in usury from amongst you, shall be denied 
the Dhimmah covenant” reported by Ibn Abu Shaybah through 
Al-Shu’bah (Mursal narration). All this serves as evidence about 
the obligation to implement all the rules of Islam upon all of the 
subjects without any difference between Muslims and non- 
Muslims. It is on this basis that clause A of this article has been 
drafted. 


As for clause B, the general order regarding the 
implementation of all the rules of Islam is mentioned in Allah’s 
(swt) saying 
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“So judge between them by what Allah has revealed.” 
(TMQ 5:48). This general rule has been specified by Shari’ah; 
excluding the 'Ageedah they embrace, the rules which are to them 
a matter of faith and the rules pertaining the actions which the 
Messenger of Allah & has allowed them to perform. The 
‘Ageedah and all of these rules have been made an exception by 
Islam through a host of clear texts. Allah (swt) says: 


“There shall be no compulsion in [acceptance of] the 
religion. ” (TMQ 2:256), and the Messenger of Allah * said: 
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“Whoever is a Jew or a Christian should not be coerced 
away from his faith, and he must pay Jizya” transmitted by Abu 
Ubaid in Al-Amwal through ‘Urwah. Hence, any action which is 
considered as a matter of faith to them should not be interfered 
with by us and we should allow them to practise what they 
believe, even if this were not part of ‘'Ageedah matters in our 
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Deen. Additionally, we should also not interfere with them in 
regard to any actions that the Messenger of Allah allowed them 
to perform, such as drinking alcohol and getting married, within 
the scope of the general system. In other words, it is permitted for 
them to drink alcohol in their private lives but not in the general 
affairs where they mix with the Muslims such as the general 
markets and the like. 


As for Clause 'C' of this article, Islam has decreed a host of 
rules regarding the apostate, amongst them that the apostate 
should be killed he or she does not repent since the Messenger of 
Allah & said: 


Pere) tas Ji cA» 


“He who changes his religion (i.e. apostates) kill him.” 
(transmitted by Al-Bukahri through Ibn Abbas). Anas reported: 
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“IT came to Omar who said: O Anas, what happened to the 
six from Bakr Ibnu Wa’il? So I said: O Amir of believers, they 
were killed in the battle. Upon this Omar recited Allah’s (swt) 
saying: “To Allah we belong and to Him we will return”. So I 
said: “Could they have been dealt with by other than death? He 
said: “Yes, I would have invited them to Islam and had they 
refused, I would have thrown them in jail” as reported by Al- 
Bayhaai. In other words, until they repent and if they did not, they 
would be killed. This is because the apostate would be invited to 
Islam and all the means of repentance would be exhausted, and if 
he still refused he would then be killed. An apostate should not be 
killed just for apostatising due to what is narrated from Jaber: 
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“A woman, Umm Marwan, apostatized, so the Prophet 
commanded that she should be presented Islam, and if she 
repented (it is accepted). Otherwise, she is to be killed” reported 
by Al-Bayhaqi and Al-Daraqutni. This narration is used by 
masses of Fugaha’; - Ibn Qudamah uses it as evidence in AIl- 
Mugni, Al-Mawardi in Al-Hawi Al-Kabir and Al-Ahkam AI- 
Sultaniyyah, Abu Ishaq Al-Shirazi uses it in Al-Muhadhdhab, A\- 
Rafi’i in Al-Sharh Al-Kabir, Al-Baghawi in Al-Tadhhib and Ibn 
Al-Jawzi in Al-Tahgiq; so it is considered from the Hasan 
(acceptable authority) narrations and is acted upon — in other 
words, he is asked to report before execution. 


Rulings of Clause 'C' are all about the apostate himself; they 
are not about his children. However, if a Muslim apostatised from 
Islam and remained upon the faith to which he apostatised, for 
example he continued to be a Christian, a Jew or a polytheist, and 
he were then to have children who had the same faith, would his 
children be considered as apostates? And would they be treated as 
apostates? Or would they be considered as being of the faith they 
had at birth? 


The answer is that the children of the apostate who are born 
before their father’s apostasy are considered as Muslims without 
any doubt. However, if they were to follow their father and 
apostatise as well, they would be treated as apostates. If they were 
born after he had apostatised from a disbelieving or an apostate 
wife, these children would be considered as disbelievers and not 
as apostates; thus, they would be treated just like the people of the 
faith they inherited at birth. Hence, every child born after his 
father’s apostasy from a disbelieving wife or an apostate wife, 
would be judged as a disbeliever since he or she would have been 
born from two disbelieving parents. Therefore, if the two parents 
became Jews or Christians i.e. from the People of the Book, he or 
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she would be treated as the People of the Book would be treated, 
and if the two parents became polytheists, he or she would be 
treated as a polytheist. This is so because Ibn Mas’ud reported: 
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“When the Messenger of Allah & wanted to execute your 
father (Uqbah Ibn Abi Mu’it), the latter said: “What about the 
children?” He ® said: “Hell fire” (reported by Abu Dawud, AI- 
Hakim authenticated it, and Al-Dhahabi agreed with him). In the 
narration of Al-Daruqutni: 


eget 9 Pal 4B» 
“Hell fire for them and for their father”. It is also the case 


since in Sahih of Al-Bukhari in the section of the people of the 
abode, in the book of Jihad, 
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“The Prophet = passed by me at a place called Al-Abwa or 
Waddan, and was asked whether it was permissible to attack the 
pagan warriors at night with the probability of exposing their 
women and children to danger. The Prophet® replied, ''They 
(i.e. women and children) are from them (i.e. polytheists)”. 
Therefore, every child born to two disbelieving parents is 


considered a disbeliever and the rule pertaining to the disbelievers 
applies to him. 


Hence, those who apostatised from Islam and became non- 
Islamic sects, such as the Druze, the Bahai’, the Qadiani and the 
like, are not treated as apostates since they didn’t apostatise but 
their ancestors were the apostates and they were ,therefore, born 
with two disbelieving parents. Thus, they are judged as 
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disbelievers and they will be treated as such. Moreover, since they 
have not apostatised to a faith from among the People of the Book 
i.e. they have not apostatised to Christianity or to Judaism, they 
will be ,therefore, treated as polytheists. Hence, their slaughtered 
meat will not be eaten and their women will not be wedded since 
the non-Muslims are either considered to be People of the Book 
or polytheists and there is no third category. This is why the 
Messenger of Allah * said about the Magi of Hajar as narrated 
by Al-Hasan Bin Muhammad Bin Al-Hanafiyya: 
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“Whoever embraces Islam then accept them, and 
whoever does not then impose Jizya upon them, but do not wed 
their women or eat their slaughtered food” (A\-Hafiz said in Al- 
Dirayah: “narrated by ‘Abd Al-Razzaq and Ibn Abi Shaybah, it is 
a Mursal narration with a good chain’). As for those who 
apostatised from Islam and became Christians - as in the case in 
Lebanon with the family of Shihab; this family’s forefathers were 
Muslims and they apostatised to Christianity and their children 
were born as Christians - these people and their like will be 
treated as People of the Book. 


As for Clauses 'D' and 'E', their evidence is derived from 
the fact that the Messenger of Allah & allowed the Jews and the 
Christians to drink alcohol and accepted their marriage and 
divorce proceedings; thus, his acceptance serves as a specification 
of the general rule. However, the approval of the Messenger of 
Allah & with regard to the disbelievers’ marriage is given only 
when the two spouses are disbelievers, but if the husband were 
Muslim and if the wife were either Christian or Jew, the rules of 
the Shari’ah would then be applied upon both of them. It is not 
feasible for the wife to be Muslim and the husband to be 
disbeliever for this is unlawful. Allah (swt) says: 
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“Then do not return them to the disbelievers; they are 
not lawful [wives] for them, nor are they lawful [husbands] 
for them.” (TMQ 60:10). Therefore, it is forbidden for a Muslim 
woman to marry a non-Muslim, and if she did her marriage would 
be unlawful. 


As for Clause 'F’, the evidence with respect to the 
implementation of all the rules of Islam is derived from all what 
has just been mentioned that the disbeliever is obligated to abide 
by the foundations and the branches, thus, he is commanded to 
submit to all the rules of Islam. This is general, and it includes the 
Dhimmi and the non-Dhimmi from among those who live under 
the authority of Islam. Hence, all the disbelievers who enter Dar 
Al-Islam must be subjected to the rules of Islam except the 
‘Ageedah matters, the rules related to 'Ageedah matters and any 
action which the Messenger of Allah & allowed them to do 
whether these disbelievers were Dhimmi, under covenant or 
asylum seekers. However, the ambassadors and their likes are 
excluded from this and the rules of Islam would not be 
implemented upon them for they would be given what is known 
as diplomatic immunity. This is so because Ahmed reported on 
the authority of Abu Wa’il who said: 
eG Sua BE Zo J) Aas Vy dit gsi 1g ANG By) ale» 
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“Ibn Nawwaha and Ibn Uthal came to the Messenger of 
Allah % as Musaylima envoys - the liar - and the Messenger of 
Allah & said to them “Do you bear witness that I am the 
Messenger of Allah?” They said “We bear witness that 
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Musaylima is the Messenger of Allah.” Upon this the 
Messenger of Allah *% said: I believe in Allan and His 
Messengers. “I give you security by Allah and His Messenger. If 
I were to kill an envoy I would have killed the two of 
you”Abdullah said: the precedent of the sunna is that envoys 
are not killed.” (reported by Ahmad and declared Hasan by AI- 
Haythami). So, this narration indicates that it is not permitted to 
kill the envoys of the disbelievers and nor to apply the 
punishments (Uqubat) upon them. However, this is exclusively 
applicable upon those who have the capacity of an envoy such as 
the ambassador and the “Chargé d'affaires” and the like. As for 
those upon whom the capacity of an envoy does not apply such as 
the Consul and the Commercial Attaché and the like, they would 
not have any immunity for they do not have the capacity of an 
envoy. This matter should be referred to the international 
convention because it is a terminological expression whose reality 
should be understood by way of looking into the convention and 
it is part of establishing the Manat (reality); in other words, 
establishing whether they are considered envoys or not. 


Article 8 


The Arabic language is exclusively the language of Islam and 
it is the only language used by the State. 


The evidence of this article is derived from the fact that 
although all people are addressed by the Quran as Allah (swt) 
says 
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“And We have certainly diversified for the people in 
this Qur'an from every [kind] of example. ” (TMQ 17:89), 
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“And We have certainly presented to the people in this 
Qur'an from every [kind of] example.” (TMQ 30:58), Allah 
(swt) has however revealed it in Arabic and made it an Arabic 


Quran. Allah (swt) says: 
Cage Ghar» 


"An Arabic Quran" (TMQ 12:2) and Allah (swt) also 


"In a clear Arabic language" (TMQ 26:195). 


Therefore, the Arabic language is the sole language of 
Islam because it is the sole language of the Quran and because the 
Quran is the miracle (Al-Mu jizah) of the Messenger of Allah *. 
The miracle of the Quran lies in the Quran’s expression with this 
Arabic wording; in other words, with the Arabic wording and 
style. Although the miracle is found in both the wording and the 
meaning inseparably, what is meant by its miracle in meaning is 
not the miracle of what the Quran has brought in terms of 
meanings and topics for the Sunnah has expressed these meanings 
and topics and yet it is not considered a miracle. The miracle in 
meaning is established through the fact that the meaning is itself 
expressed by this wording and this style. Hence, expressing such 
a meaning in such a wording and in such a style is miraculous. 
Therefore, the miracle lies in the Arabic wording that expresses 
the meaning with the Arabic style. In other words, Allah’s (swt) 
saying: 


says: 
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“If you [have reason to] fear from a people betrayal, 
throw [their treaty] back to them, [putting you] on equal 
terms.” (TMQ 8:58) is in itself incapacitating to all people to 
produce something similar. Its miracle comes from the splendour 
in expressing these meanings with this formulation and with such 
a style. Thus, the miracle was the Arabic wording and the Arabic 
style that expressed this meaning. Therefore, the miracle in the 
Quran is confined in its Arabic for it is the origin of the miracle 
and the subject of the challenge to produce something equal to it. 
Hence, the Arabic language is an integral part of the Quran that 
cannot be separated from it. The Quran itself could not be 
considered Quran without it. It is therefore, forbidden to translate 
the Quran for if it were altered it would lose its order and it would 
no longer be the Quran or be like the Quran; it would rather be a 
commentary of it, and if its commentary were anything like it 
then people would not have failed to produce something equal to 
it when they were challenged to do so. Besides, Allah’s (swt) 


saying 
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“An Arabic Quran” means that if it were not Arabic it 
could not be called Quran. Furthermore, we worship Allah (swt) 
with its wording; therefore, the prayer would not be correct 
without it since Allah (swt) says: 
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“So read (recite) what is easy [for you] of the Qur'an. ” 
(TMQ 73:20) and the Messenger of Allah ® said: 
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“There is no Salah for one who does not recite Fatihatil- 
Kitab.” (agreed upon through ‘Ubadah). Therefore, the Arabic 
language is an integral part of Islam. 
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As for Allah’s (swt) saying: 
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“And this Qur'an was revealed to me that I may warn 
you thereby and whomever it reaches.” (TMQ 6:19), this 
means: so that I warn you with what is in the Quran, and this 
applies to warning people with its wording and with its 
commentary for all of this is considered as warning. By contrast, 
Allah’s (swt) saying: 


Cs3t 


“Read” does not refer to the reading of its commentary 
and nor does it refer to the reading of its translation, because 
reading a book means reading its text, and not its translation or 
commentary. This is ,therefore, not akin to warning with the 
Book, which means warning with its text and its contents. 
Besides, Allah (swt) had decreed that the warning of the 
Messenger of Allah & is made in Arabic as Allah (swt) says: 
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“The Trustworthy Spirit has brought it down; Upon 
your heart, [O Muhammad] - that you may be of the warners 
-In a clear Arabic language.” (TMQ 26:193-5). This serves as a 
conclusive evidence that it is forbidden to read the Fatiha in 
prayer in other than the Arabic language, and this nullifies and 
refutes the argument of those who claimed that the verse in which 
Allah (swt) says: 
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"And this Qur'an was revealed to me."”” (TMQ 6:19) 
refers to the permissibility of reading the Fatiha in other than the 
Arabic language for those who do not master Arabic. 


This is from the fact that the Arabic language being a 
fundamental part of Islam. As for the evidence pertaining to the 
fact that the Arabic language should be exclusively the official 
language of the State, the evidence for it is that when the 
Messenger of Allah ** sent letters to Caesar, Kisra and Muqawqas 
in which he invited them to Islam, those letters were written in 
Arabic though they could have been translated into their own 
languages. Although Caesar, Kisra and Muqawgqas were not 
Arabs and although the Messenger of Allah ** wrote the letters to 
convey Islam to them, the Messenger of Allah & didn’t write his 
letters in their languages. Hence, this serves as evidence that the 
Arabic language is exclusively the official language of the State 
because the Messenger of Allah & did this. Besides, the fact that 
the need to translate in order to convey Islam was pressing but the 
Messenger of Allah * did not translate serves as an indication for 
the obligation of restricting the State’s address of people to the 
Arabic language whether the addressees were Arabs or non- 
Arabs. Therefore, all non-Arab people should learn the Arabic 
language and it is forbidden for the State’s official language to be 
other than the Arabic language. 


Imam Al]-Shafi’i outlined in his celebrated book of Usul 
(foundations of jurisprudence) entitled Al-Risalah the following: 
“Allah (swt) has made it an obligation upon all nations to learn 
the Arabic tongue following their address with the Quran and 
their worshipping by it”. 


Therefore, all this makes it obligatory for the State to 
adopt the Arabic language as the exclusive official language. 
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However, it must be made clear that adopting the Arabic 
language exclusively as the State’s language does not necessarily 
mean that the State could not use other than the Arabic language 
since it is permitted for the State to use other than the Arabic 
language in an official correspondence either for fear of 
distortion, to acquire vital information, to convey the call to Islam 
abroad or for any similar reason. This is the case because the 
Messenger of Allah & used Hebrew and Syriac. Hence, the ruling 
stipulates the sole use of the Arabic language when adopting the 
State’s official language rather than preventing the State from 
using other than the Arabic language. 


The question that comes to mind now is: Would it be 
permitted to have a written and spoken language other than 
Arabic in the lands ruled by the Islamic State? 


The answer to this is that the speaking and the writing of 
other languages could either be related to the State itself, to the 
subjects’ relationship with the State, to the subjects themselves or 
to individuals with one another. 


If it were related to the State itself or to the State’s 
relations, then in this case it would not be permitted for the 
language to be other than the language of the state (the Arabic 
language). This is because the Messenger of Allah & did not 
translate his letters to the non-Arabs despite the pressing need to 
translate in order to convey Islam and this serves as evidence 
stipulating the obligation of the sole use of the Arabic language in 
the State’s administration and relations or in anything related to it. 
Based upon this, the State would not have any place in its 
educational curricula to teach any other language apart from 
Arabic whether these were the languages of the non-Arab peoples 
living under the authority of the Islamic State or the peoples 
living outside the authority of the Islamic State. In the same 
manner, public schools are prevented from adopting anything 
other than the Arabic language as an academic language and from 
introducing other than the Arabic language as a subject because 
they are obliged to adhere to the State’s curricula. Accordingly, 
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every matter related to the State, to its relations, the relations of 
its subjects with it or any other matter related to it must be 
conducted solely in the Arabic language, spoken and written. 


However, if speaking and writing in other than the Arabic 
language were related exclusively to the subjects or related to 
people’s relationships amongst themselves, this would be 
permitted because the Messenger of Allah ® permitted the 
translation of other languages into Arabic and permitted the 
learning of other languages. This indicates that it is permitted to 
speak and to write in other than Arabic. In a narration from Zayd 
Ibn Thabit: 
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“The Prophet & commanded him to learn the writing of 
the Jews. I even wrote letters for the Prophet *(to the Jews) and 
also read their letters when they wrote to him.” transmitted by 
Al-Bukhari. So, this is an evidence for the permissibility of 
speaking and writing in other than the Arabic language. In the 
times of the Companions, there were people who used to speak 
and to write in other than Arabic and they were not forced to learn 
it, and someone used to interpret for the ruler. 


Al-Bukhari reported in the section “History of the Rulers”: 
“Kharija Bin Zaid Bin Thabit from Zaid Ibn Thabit said: 
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“The Prophet & commanded him to learn the writing of 
the Jews. I even wrote letters for the Prophet *(to the Jews) and 
also read their letters when they wrote to him.”. Omar (ra) said 
in the presence of ‘Ali, ‘Abd Al-Rahman and Uthman: “What is 


this woman saying?” Abdul-Rahman Ibnu Hatib said: “She is 
informing you about the man who did so and so to her.” Abu 
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Hamzah also said: “J used to translate between Ibn Abbas and 
other people”. 


Two evidences that indicate the permission of translation 
are: the narration in which the Messenger * ordered Zaid Bin 
Thabit to learn the Book of the Jews and when Umar (ra) asked 
what that woman was saying - he meant the woman who was 
found pregnant - ‘Abd Al-Rahman was translating for him. The 
fact that Abu Hamza used to translate what people would say for 
Ibn ‘Abbas means that there were people who spoke other than 
Arabic. Therefore, speaking and writing in other than Arabic is 
permitted according to the Sunnah and to the actions of the 
Companions. Accordingly, the State would allow the publication 
of books, newspapers and magazines in other than Arabic, and 
their publication would not require a permit because it is part of 
the Mubah (permitted) actions. It is also allowed to televise 
programmes in other than Arabic if these stations belonged to an 
individual or to a group of people. However, this will be 
prohibited in the State’s own radio and television stations because 
everything related to the State must be exclusively in Arabic. As 
for what is related to people among themselves, it will be 
permitted for them to use other than Arabic in everything except 
for any specific issue which was in origin permitted that may lead 
to harm; in such case, that matter will be prohibited. 


Article 9 


Ijtihad is a duty of sufficiency and every Muslim reserves the 
right to perform Jjtihad provided he meets all its 
prerequisites. 


The Islamic Shari’ah has made Ijtihad to deduce the 
Shari’ah rules from the address of the Legislator — i.e. from the 
Shari’ah texts which are revealed by Allah (swt) to the Messenger 
of Allah * - an obligation upon the Muslims. The fact that [jtihad 
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is an obligation has been confirmed through several narrations. 
The Messenger of Allah & said: 


el 4a hi 


“When a judge utilizes his skill of judgement and comes 
to a right decision, he will have a double reward, but when he 
uses his judgement and commits a mistake, he will have a single 
reward.” (agreed upon through Amru Bin Al-Aas). He & also 
said: 


JHB Hb Hee de Wt) cid Jip 


“and a man judged people without knowledge, he is in 
Hell fire” (transmitted by the compilers of the Sunan and AI- 
Hakim and Al-Tabarani with a Sahih chain). This confirms that 
the judge must be acquainted with what he judges on. It is also 
reported that he & said to Ibn Mas’ud: 
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“Judge by the Book and the Sunnah wherever you find 
(the ruling) in them, and if you don’t find the ruling in them, 
then do Ijtihad (use your judgement)” as mentioned by AlI- 
Amidi in Al-Ahkam and Al-Razi in Al-Mahsul. He * said to 


Mu’ath and Abu Moussa Al-Ash’ari when he was about to 
dispatch them to Yemen: 
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“What will you judge by?” They said: “If we don’t find 


the rule in the Book or in the Sunnah, we will make analogy 
(Qiyas) between things; whichever (according to our judgement) 
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is closer to the right is adopted.” (mentioned by Al-Amidi in AI- 
Ahkam and Abu Al-Husain in Al-Mu’tamad). This analogy is in 
itself an [jtihad to deduce the rule, and the Messenger of Allah & 
approved it. It is also reported that the Messenger of Allah ® said 
to Mu’ath when he appointed him as governor to Yemen: 
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“What will you rule by?” He said: “By the Book of 
Allah.” He * said: “What if you do not find the rule?” He said: 
“By the Sunnah of the Messenger of Allah.” He said: “What if 
you do not find the rule?” He said: “I will exert my own 
opinion.” Upon this the Messenger of Allah © said: “Praise be 
to Allah Who guided the envoy of the Messenger of Allah to 
what satisfies His Messenger” (transmitted by Ahmad and AI- 
Tirmidhi and Al-Darimi and Abu Dawud and was authenticated 


by Al-Hafiz Ibn Kathir Al-Basrawi who said that the narration is 
Hasan Mashur and relied upon by the scholars of Islam). 


This clearly indicates the approval of the Messenger of 
Allah & with regard to Mu’ath’s performance of Jjtihad. 
Furthermore, the knowledge of the rules is linked and is related to 
Ijtihad since the realisation and the comprehension of the rules 
could not be established without it. Hence, [jtihad becomes 
obligatory because the Shari’ah principle stipulates: 
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“That, without which the obligation cannot be 
accomplished, is itself an obligation”. 


In origin, the deduction of the rules is performed by 
Mujtahideen (those capable of [jtihad) because the knowledge of 
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Allah’s rule in a given matter cannot be reached except through 
Tjtihad, and Ijtihad ,therefore, becomes indispensable. The 
scholars of Usul Al Figh (the principles of jurisprudence) have 
indicated that Jjtihad is a duty of sufficiency upon the Muslims 
and that it is forbidden for Muslims to be without a single 
Mujtahid at any given time, and that if they all agreed upon 
forsaking [jtihad, they would be sinful because the only way to 
know the Shari’ah rules is through [jtihad. Therefore, if an era 
were devoid of at least one Mujtahid upon whom it could be 
relied in perceiving the rules, it would lead to the paralysis of the 
Shari’ah and this is forbidden. Besides, the Shari’ah texts make it 
incumbent upon Muslims to perform J[jtihad because these 
Shari’ah texts (i.e. the Book and the Sunnah and nothing else) 
have not come in a detailed manner but rather in a general manner 
that can be applied to every reality faced by humanity. Their 
understanding and the deduction of the rule of Allah require the 
exhausting of efforts in order to obtain the Shari’ah rule from 
them for every matter. This /jtihad is not an impossible task nor is 
it extremely difficult; rather, it is the process of exhausting one’s 
effort in order to acquire the Shari’ah rules with the least amount 
of doubt. In other words, it is the understanding of the Shari’ah 
texts with the exhausting of one’s utmost effort in order to attain 
this understanding and to perceive the Shari’ah rule. This is in 
fact within everyone’s reach. [jtihad was natural and evident to 
the Muslims in the early times and it had no prerequisites. 
However, since the understanding of the classical Arabic 
language started to weaken and since people started to devote less 
attention to discerning the Deen, it has become incumbent upon 
the Mujtahid to know the narrated evidences (Adillah Sam ’iyyah) 
from which the principles and the rules are deduced. It has also 
become incumbent upon him to discern the meaning of 
expressions which are commonly used in the classical Arabic 
language and in the usage of rhetoric. There are no other 
conditions apart from these two to performing /jtihad. Therefore, 
in addition to being a duty of sufficiency upon the Muslims, 
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Tjtihad is within the reach of all the Muslims. These are all the 
evidences for this article. 


Article 10 


All the Muslims should bear the responsibility of Islam. There 
are no clergymen in Islam and the State should prohibit any 
sign of their presence among the Muslims. 


Although Mujtahids are scholars, however not every 
scholar is necessarily a Mujtahid since a scholar could either be a 
Mujtahid or a Mugallid (imitator). If the Muslim were to take the 
Shari’ah rule in order to act upon, then, it requires some 
consideration: if he took the rule from a Mujtahid, he in this case 
would be emulating the Mujtahid. If he took it from a non- 
Mujtahid, he would be learning that rule from the person he had 
taken it from, and he would not be emulating him. However, if the 
Muslim was to take the rule in order to learn it, he would be 
learning the rule irrespective of whether he took it from a 
Mujtahid or a non Mujtahid. Therefore, these scholars - whether 
Mujtahids or otherwise - are not clergymen since none of them 
has any right to legitimise or prohibit anything and they are just 
like any other Muslim regarding every single Shari’ah rule. None 
of them should distinguish himself from the rest of the Muslims 
in anything with regards to the Shari’ah rules regardless of how 
high his rank is in terms of knowledge, Jjtihad and respect. 
Hence, what is Haram for others does not become allowed for the 
scholar and nor does the Wajib upon others become Mandub 
(recommended) for him. He is rather like any other individual 
Muslim. Therefore, the idea of clergymen held by Christians has 
no existence in Islam. The concept of clergymen is specific to 
Christians because a clergyman does legitimise and prohibit rules 
to them. Thus, attributing such a term to the Muslim scholar 
might give the impression of attributing the Christian concept to 
the Muslim scholars despite the fact that Muslim scholars do not 
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allow and nor do they prohibit anything. Therefore, it is not fitting 
to attribute the term of clergyman to a Muslim scholar. 


There are explicit narrations prohibiting the emulation of 
Christians and Jews. Abu Sa’id Al-Khudri narrated that the 
Messenger of Allah * said: 
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“You would tread the same path as was trodden by those 
before you inch by inch and step by step so much so that if they 
had entered into the hole of the lizard, you would follow them in 
this also. We said: Allah's Messenger, do you mean Jews and 
Christians (by your words)" those before you"? He said: Who 
else (than those two religious groups)?” (Agreed upon with the 
words from Muslim) This narration has been said within the 
context of prohibition. Hence, the emulation of the Jews and the 
Christians is - as it stands - prohibited, let alone if this emulation 
were to lead to the generating of a Kufr concept among the 
Muslims. Considering the Muslim scholar as a clergyman is an 
emulation of the Christians who regard their scholars as 
clergymen and it also transfers the Christian concept of clergyman 
to the Muslim scholar; therefore, it is strictly prohibited in terms 
of emulation and it is classified as even more strictly prohibited in 
terms of introducing the concept. Therefore, it would be wrong to 
refer to the Muslim scholar as a clergyman and it is forbidden for 
the scholars to consider themselves as clergymen according to the 
Christians’ concept of clergyman. If someone was found claiming 
this according to the understanding mentioned, he will be 
prohibited and punished since he will have committed a 
prohibited act. In addition, the Prophet & did not differentiate 
from the companions in terms of a specific dress or appearance. 
Al-Bukhari reported in his Sahih from Anas Bin Malik who said: 
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“A man entered the mosque on camel and made it kneel 
down, and then tied his leg with rope. He then asked: Who 
among you is Muhammad? The Messenger of Allah® was 
sitting leaning upon something among them. We said to him: 
This white (man) who is leaning. The man said: O son of ‘Abd 
Al-Muttalib. The Prophet® said; I already responded to you.” 
For these reasons, this article has been drafted. 


Article 11 


Conveying the Islamic Da’wa (call to Islam) is_ the 
fundamental task of the State. 


This article has been drafted because as well as being an 
obligation upon the Muslims, conveying the Islamic Da’wa is 
also an obligation upon the State. Although conveying the call to 
Islam forms a part of the implementation of Shari’ah in the 
relationships and although it is a Shari’ah rule that the State must 
implement as the individual Muslim does, it is considered as the 
basis upon which its relationships with other states is built. In 
other words, it is the basis upon which the whole of the State’s 
foreign policy is built. Therefore, conveying the Islamic Da’wa is 
the State’s main task. 


The evidence that conveying the call to Islam is an 
obligation is reflected in the words of Allah (swt) 
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“And this Qur'an was revealed to me that I may warn 
you thereby and whomever it reaches.” (TMQ 6:19); meaning 
to warn whoever this Quran reaches. Hence, the warning is to you 
Muslims and it is also a warning to those whom you convey it to; 
thus, it is an invitation to them to convey it on behalf of the 
Messenger of Allah *. In other words, it is not only a warning to 
you but rather a warning to you and to all those whom the Quran 
reaches. The Messenger of Allah & said: 
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“May Allah cause to flourish a slave (of His) who hears 
my words and memorize, perceive, and conveye them. There are 
those who have knowledge but no understanding, and there may 
be those who convey knowledge to those who may have more 
understanding of it than they do.” (in Musnad Al-Shafi’i through 
‘Abd Allah Bin Mas’ud). Allah (swt) also said 
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’ And let there be [arising] from you a nation (a band 
of people) inviting to [all that is] good.” (TMQ 3:104), and the 
goodness is Islam. He (swt) also says 
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"’ And who is better in speech than one who invites to 
Allah and does righteousness and says, ''Indeed, I am of the 
Muslims.""" (TMQ 41:33), in other words, to the Deen of Allah. 
All of these texts indicate that conveying the call to Islam is 
obligatory and this obligation is general and encompasses the 
State as well as the Muslims as a whole. 
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As for the fact that conveying the Da’wa must be the 
State’s main activity, its evidence is derived from the words and 
actions of the Prophet *. He * said 
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“I have been commanded to fight against people, till 
they testify to the fact that there is no god but Allah, and believe 
in me (that) I am the Messenger (from the Lord) and in all that 
I have brought. And when they do it, their blood and riches are 
guaranteed protection on my behalf except where it is justified 
by law, and their affairs rest with Allah.” (agreed upon, with the 
wording from Muslim). Al-Bukhari reported from ‘Urwah B. Al- 
Ja’d from the Prophet *: 
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“There is goodness in the forelocks of horses till the Day 
of Resurrection.” and the horse is an allusion to the continuation 
of the obligation of Jihad. Additionally, Jihad is not restricted to 
whether the leader is righteous or immoral since it also indicates 
the continuation of the Jihad with the righteous and immoral as 
long as they are Muslim. Al-Bukhari used this narration as 
evidence for Jihad continuing with the righteous and the immoral 
leader when he separated a section with the title “Chapter Jihad 
Continues with the Righteous and the Immoral due to the words 
of the Prophet 
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“There is goodness in the forelocks of horses till the Day 
of Resurrection.”. Ahmad also used it as an evidence in the same 
manner as Al-Bukhari. And in the same manner, it is reported by 
Said Bin Mansur through Anas who said that the Messenger of 
Allah & said 
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“And Jihad will be performed continuously since the day 
Allah sent me as a Prophet until the day the last member of my 
community will fight with the Dajjal (Antichrist). The tyranny of 
any tyrant and the justice of any just (ruler) will not invalidate 
it”. This Hadeeth was also narrated by Abu Dawud and AI- 
Tirmidhi didn’t comment on it). So the order to fight until those 
who resist say that there is no god but Allah and that Muhammad 
is the Messenger of Allah, serves as evidence about the obligation 
of conveying the call to Islam upon the State. The fact that this 
conveying, which is Jihad, is ongoing until the last of the Ummah 
fights the Dajjal is evidence that the State’s constant activity is 
Jihad that is not permitted to be disrupted. The two narrations 
together indicate that the call to Islam is a constant action that is 
not to be interrupted; therefore, it is the main duty because the 
main duty is the action that is constantly performed under all 
circumstances and without any disruption. 


Besides, the Messenger of Allah ® was in a constant state 
of Jihad ever since he settled in Madinah until he & departed this 
world and Jihad was the main activity. The rightly guided 
Khulafaa’ came after him and followed in his footsteps assuming 
Jihad as their main duty. So the State that the Messenger of Allah 
* founded and headed undertook Jihad as its main duty; when he 
(saw) departed, the State was headed by the Khulafaa’ from 
among the Companions and similarly the State’s main task was 
Jihad. Therefore, the evidence stipulating that conveying the 
Islamic Da’wa is the State’s main task is derived from the Sunnah 
and the Jjma’ of the Companions. 


Additionally, the Messenger of Allah ® used to convey 
the call to Islam since Allah (swt) sent him as a Prophet until he 
departed this world. He & was the Head of State in Madinah and 
since he settled there he made his foreign policy the main activity 
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and the State’s focus of attention. The activities undertaken 
ranged from raids, expeditions, intelligence gathering and signing 
treaties. All these activities were for the sake of conveying Islam 
and its Da’wa to all people. When the Messenger of Allah 
sensed the strength of the State and its ability to convey the 
Da’wa internationally, he dispatched twelve envoys 
simultaneously to twelve monarchs inviting them to Islam, 
amongst them the Kings of Persia and Rome. Muslim reported 
from Anas Bin Malik: 
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“The Prophet of Allah & wrote to Chosroes (King of 
Persia), Caesar (Emperor of Rome), Negus (King of Abyssinia) 
and every (other) despot inviting them to Allah, the Exalted”. 
When he * was satisfied about the might of the State within the 
Arabian Peninsula and about the spread of the Da’wah among the 
Arabs and people started to embrace the Deen of Allah (swt) in 
droves, he & looked towards conquering the Romans; hence, the 
battles of Mu’ta and Tabuk took place. This also serves as 
evidence that conveying the Da’wa is an obligation upon the State 
and that it is its main task. 


Article 12 


The Book, the Sunnah, the Ijmaa’ of the Sahabah and the 
Qiyas (analogy) are the only evidences considered in Shari’ah 
laws, and it is not permitted to adopt any legislation from 
other than these evidences. 


This article does not imply that the State will adopt a 
method of /jtihad; it rather means that the State will follow a 
specific method when adopting the Shari’ah rules. This is because 
the adoption of the Shari’ah rules could either be obligatory in 
some cases or, in other cases, permitted for the State. If this 


75 


adoption were to be conducted in two contradictory methods, it 
would lead to a contradiction in the basics upon which the 
adoption has been conducted. Therefore, the State ought to adopt 
a specific method in adopting the Shari’ah rules. Three reasons 
prompted the adoption of such a method in the adoption of rules: 


Firstly, the rule by which the Muslim should proceed is a 
Shari’ah rule and not a rational rule; in other words, it is the rule 
of Allah in the matter and not the rule laid down by man. 
Therefore, the evidence from which this rule is deduced must be 
what the Revelation has brought. 


Secondly, the confirmation that the evidence - from which 
the rule has been deduced - has been brought by way of 
Revelation must be conclusive. In other words, it is imperative 
that the evidence, from which the Shari’ah rule has been deduced, 
has conclusive and decisive, not indefinite, evidence that it has 
been brought by way of Revelation. This is because it is part of 
the Usul (foundations) and not part of the branches; thus, to be 
most likely or probable is not sufficient since it is part of the 
‘Ageedah matters and not part of the Shari’ah rules. This is so 
because the evidence required to deduce the rule from is evidence 
which has come by way of Revelation, not just any evidence. 
Therefore, it is imperative to decisively confirm that it has been 
brought by way of Revelation and the process of confirming that 
it has been brought by Revelation is an ‘'Ageedah matter not a 
Shari’ah rule. Therefore, it is imperative to establish that the 
evidence has come by way of Revelation by definite evidence 
because matters of ‘Ageedah can only be taken conclusively. 


Thirdly, what is conclusive is that man’s behaviour in life 
proceeds according to his concepts about life. Although the 
viewpoint about life has the ‘Ageedah as its basis, it is 
nevertheless formed of a host of concepts, criteria and convictions 
which are existent in the Ummah. Not all of these thoughts, which 
are reflected in this host of concepts, criteria and convictions are 
part of the matters of 'Ageedah. Rather, some of them are from 
the matters of '‘Ageedah and others are part of Shari’ah rules, and 
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since rules are deduced with the least amount of doubt it is 
,therefore, feared that if the origin of the rules has not been 
conclusively confirmed as being brought by way of Revelation, 
then some of the non-Islamic thoughts may creep into the Ummah 
due to the presence of Shari’ah rules deduced from a foundation 
which Revelation has not brought in the first instance. If it is 
widespread and used over a long period of time it will influence 
the viewpoint about life held by the Ummah and consequently 
affects its behaviour. Accordingly, it is imperative to confirm that 
the evidences, upon which rules to be implemented by the State 
are deduced, must be those evidences brought by Revelation. 


It is for these three reasons that the adoption of a specific 
method, according to which the Shari'ah rules are adopted, is 
imperative. As for the fact that the evidences are confined 
exclusively to the four general evidences mentioned above, this is 
confirmed through study. We have studied and scrutinised the 
evidences that have been confirmed by a conclusive evidence to 
have been brought by way of Revelation and we have not found 
anything other than these four at all. 


As for the Quran, the evidence about the fact that it has 
been brought by way of Revelation from Allah (swt) in letter and 
spirit is conclusive. The miracle of the Quran serves as conclusive 
evidence that it is indeed the Word of Allah (swt) and not the 
word of man. Therefore, the conclusive evidence has been 
established that the Quran is the Word of Allah (swt). The Quran 
itself, which has been conclusively confirmed as being the Word 
of Allah by the evidence of the miracle, states that it is Revelation 
that descended upon the Messenger of Allah ®; Allah (swt) says: 
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“The Trustworthy Spirit has brought it down; Upon 


your heart, [0 Muhammad] - that you may be of the 
warners.” (TMQ 26:193-4); 
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“And this Quran has been revealed to me.” (TMQ 
6:19); 
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“Say, "I only warn you by revelation." ” (TMQ 21:45); 
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“We have not revealed the Quran to you that you may 
be unsuccessful (become distressed). ” (TMQ 20:1); 
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“And indeed, [0 Muhammad], you receive the 
Qur'an.” (TMQ 27:6); 
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“Indeed, it is We who have sent down to you, [O 
Muhammad], the Qur'an progressively.” (TMQ 76:23) and 


Cie Glass US STD 


“We have revealed to you an Arabic Qur'an.” (TMQ 
42:7). 


These are conclusive evidences establishing the fact that 
the Quran has been brought by way of Revelation from Allah 
(swt). 


As for the Sunnah, the conclusive evidence about the fact 
that it is Revelation which has come from Allah (swt) in meaning, 
and that the Messenger of Allah & expressed it by his own words 
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is what came clearly indicated in the Verses of the Quran. Allah 
(swt) says: 
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“Nor does he speak from [his own] inclination; It [the 
Quran] is nothing but revelation sent down to him.” (TMQ 
53:3-4); 
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“We have revealed to you, [0 Muhammad], as We 
revealed to Noah and the Prophets after him.” (TMQ 4:163); 
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“T only follow what is revealed to me from my Lord.” 
(TMQ 6:50); “Say, 
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"I only follow what is revealed to me." ” (TMQ 7:203); 
“Say, 
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"T only warn you by revelation.""” (TMQ 21:45) And 
Allah (swt) says 
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“And whatever the Messenger has given you - take; 
and what he has forbidden you - refrain from.” (TMQ 59:7) 


These are clear evidences denoting that whatever the 
Messenger of Allah & has uttered in terms of the Sunnah has 
come by way of Revelation; they also serve as clear evidences 
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denoting that Allah (swt) has explicitly ordered us in the Quran to 
abide by what the Messenger of Allah * ordered us and to 
abstain from what he * prohibited for us. This command is 
general. Hence, the evidence about the fact that the Sunnah has 
come by way of Revelation is conclusive because it has been 
established by a conclusive Quranic text that is definite in its 
intended indication. 


As for the Jjma’ of the Companions, which is considered a 
Shari’ah evidence, it means the general consensus of the 
Companions that such rule is a Shari’ah rule, or their general 
consensus that the rule pertaining such and such matter is so and 
so. Hence, if they unanimously consented about a certain rule as 
being a Shari'ah rule, their Jjma’ (general consensus) would be 
considered a Shari'ah evidence. 


The evidence for this is reflected in two matters: firstly, 
Allah (swt) praised them in the Quran through a text that is 
conclusive and definite in meaning. Allah (swt) said: 
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“And the first forerunners [in the faith] among the 
Muhajireen and the Ansar and those who followed them with 
good conduct - Allah is pleased with them and they are 
pleased with Him, and He has prepared for them gardens 
beneath which rivers flow, wherein they will abide forever. 
That is the great attainment. ” (TMQ 9:100) 


This praise by Allah (swt) of the Muhajirin (emigrants), 
the Ansar (Helpers) and those who followed them with 
righteousness, due to their emigration and their support, is a 
praise of the Companions because those praised are the 
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Companions and the meaning of the verse is confined to them. 
This praise is for all of them and the truthfulness of those whom 
Allah (swt) praises in such a way is conclusive. 


The second matter is that we have taken our Deen from 
those Companions since they are the ones who transmitted to us 
the very Quran that had descended upon our master Muhammad 
*. Hence, if we assumed that a flaw were to creep into one single 
matter from among what they had agreed upon, this means that 
the flaw could creep into the Quran; in other words, the flaw 
could creep into the Deen which we had taken from them and this 
is impossible from the angle of Shari'ah. Therefore, although it 
would not be rationally impossible for the Companions to 
unanimously agree upon an erroneous matter - for this could 
happen since they are only human - however, this could not 
possibly happen to them from the Shari’ah point of view since if 
this were possible, it would then be possible for error to creep into 
the Deen. In other words, it would be possible for error to creep 
into the fact that this Quran that we have today is the very same 
Quran that descended upon our master Muhammad *, and this is 
impossible from the Shari’ah point of view; thus, it would be 
impossible for them to generally consent on something erroneous. 


This serves as a conclusive proof that the Jjma’ of the 
Companions is a Shari’ah evidence. In addition, Allah (swt) says: 
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“Indeed, it is We who sent down the Qur'an and 
indeed, We will be its guardian.” (TMQ 15:9). Therefore, Allah 
(swt) has promised to protect the Quran and he who transmitted 
this Quran is he who protected it; thus, this serves as evidence 
about the truthfulness of their Jjma’ in transmitting and compiling 
the Quran. Hence, it serves as proof about the soundness of their 
general consensus because if it were possible for their consensus 
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to be flawed, it would be possible for the transmission of the 
Quran to be flawed and it would be possible for it to be 
unprotected. Therefore, since the non-protection of the Quran is 
impossible, as indicated by the Verse, then it is impossible for 
error to creep into its transmission or its compiling or its 
protection. Hence, the Jjma’ of the Companions is a conclusive 
evidence. 


However, what should be made absolutely clear is that the 
Ijma’ of the Companions stipulating that such and such rule is a 
Shari’ah rule is simply uncovering an evidence; in other words, 
there exists for this rule an evidence derived either from the 
action, words or silence of the Messenger of Allah®, and that the 
Companions transmitted the rule but did not transmit the 
evidence. Hence, their transmission of the rule discloses the fact 
that there exists an evidence for that rule. Therefore, their general 
consensus does not mean that their personal opinions are in 
agreement over a specific matter for their personal opinions are 
not Revelation and each one of them is not infallible; thus, a 
companion’s opinion cannot be regarded as a Shari'ah evidence. 
This is because the Shari’ah evidence must be brought by way of 
Revelation in order to be considered as Shari’ah evidence, and the 
Companions’ opinions are not like that; therefore, they cannot be 
considered as Shari’ah evidence whether these were the opinions 
upon which they agreed or the opinions over which they 
disagreed. For this reason, the Jjma’ of the Companions does not 
mean their agreement upon one single opinion, it rather means 
their general consensus about the fact that a rule is a Shari'ah 
rule, or such and such rule is a Shari’ah rule; in this case, it is not 
their opinion but rather a general consensus that it is from 
Shari’ah; hence, the Jjma’ of the Companions is simply 
uncovering an evidence. 


As for Qiyas, it is also Shari’ah evidence. Linguistically it 
means estimating and in the Usul terminology it is the making of 
analogy between a known matter upon another known matter in 
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order to either confirm a rule for both of them or to disclaim it for 
both of them due to a mutual factor between them. Thus, it is 
comparing the rule of a known matter to another known matter 
due to their association in the ‘J//ah (the reason) of the rule. 
Accordingly it is the extending of the root to the branch or in 
other words, the joining of the branch to the root. The meaning of 
carrying a known fact upon a known fact means that one of them 
shares the same rule with the other, so the rule of the root is 
established for the branch, and the branch shares the same rule as 
the root. This rule of the root could be a confirmation; Al-Bukhari 
reported from Ibn Abbas 
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“A woman from the tribe of Juhaina came to the 
Prophet = and said, ''My mother had vowed to perform Hajj 
but she died before performing it. May I perform Hajj on my 
mother's behalf?"" The Prophet = replied, ''Perform Hajj on 
her behalf. Had there been a debt on your mother, would you 
have paid it or not? So, pay Allah's debt as He has more right to 
be paid.'”’Here the Messenger of Allah & compared the debt to 
Allah to the debt of the human and stated that its settlement would 
suffice. In this instance, the rule is a confirmation that the 
settlement of the debt would suffice. 


The rule of the root that is compared with could also be a 
disaffirmation as is the case in what is reported on the authority of 
Umar (ra) who asked the Prophet &* about the kiss of the one who 
is fasting and whether it breaks the fast. The Prophet * then 
asked, 
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“What do you think if you rinsed your mouth (while 
you were fasting), would that break your fast?” He replied “No” 
authenticated by Al-Hakim and confirmed by Al-Dhahabi. Here 
the Messenger of Allah & compared the kiss of a fasting person 
to the rinsing out of one’s mouth in that it does not invalidate the 
fast. Hence, the rule in this context is a disaffirmation, in this case 
the non-invalidation of the fast. 


The meaning of this analogy being based upon a common 
factor between the two matters is that the ‘7//ah (Shari’ah reason) 
of the root is also found in the branch. It is on the basis of this 
Tllah that the carrying over takes place and this ‘//ah is the 
common factor between the compared and the compared with or 
in other words, between the root and the branch. An example of 
this is reflected when the Messenger of Allah & was asked about 
the purchase of dates by ripened dates. He said: 
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“Do the dates (Rutab) diminish in size when they become 
dry?' They said: (yes) they did. He said: in this case, no (He 
forbade that).” (reported by Abu Ya’la with these words from 
Sa’d Bin Abi Waqqas and authenticated by Al-Hakim and Ibn 
Hibban). Here, the Messenger of Allah & asked about the ‘Z//ah 
that exists in the usurious money, which is the increase, and 
whether it was also found in the sale of Rutab for dates, and when 
he * knew of its presence, he confirmed the rule of Riba (usury) 
for such as type of sale, and so he (said) 
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“in this case, no”. In other words, it is forbidden to 
exchange such commodity as it is because it decreases in weight 
once it is dried; thus, the Messenger of Allah & asked about the 
mutual factor which is the Shari’ah ‘Illah of Riba. 
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This is the definition of Qiyas according to the Shari'ah. 
This definition has been obtained from the narrations of the 
Messenger of Allah®. Ibn Abbas narrated: 
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“A woman came to the Messenger of Allah ® and said: 
Messenger of Allah, my mother has died and there is due from 
her a fast of vow; should I fast on her behalf? Thereupon he 
said: You see that if your mother had died in debt, would it not 
have been paid on her behalf? She said: Yes. He * said: Then 
observe fast on behalf of your mother.” (reported by Muslim). It 
is narrated by ‘Abd Allah Bin Al-Zubair that a man asked the 
Messenger of Allah®: 
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“O Messenger of Allah, my father was an old man when 
he became Muslim, and could not ride an animal, do I perform 
Hajj on his behalf?” He said: “You see if your father had 
died in debt, would it not have been paid on his behalf?” He 
said: “Yes.” So he * said: “Then do perform Hajj on behalf of 
your father” (reported by Ahmad with a chain authenticated by 
Al-Zain, and reported similarly by Al-Darimi). 


In these two narrations, the Messenger of Allah & linked 
the debt to Allah (swt) in fasting and in Hajj onto the debt to the 
human and they are both the linkage of a known matter upon 
another known matter, i.e. the association of the debt to Allah 
with the debt to the human in confirming that their settlement on 
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one’s behalf would suffice. This is so because both of these 
matters are debts; thus the mutual factor between them is the debt 
and this is the ‘Z//ah and the rule that has been confirmed for both 
of them is the sufficing of the settlement. This is the reality of 
Qiyas according to the Shari’ah from the Shari’ah text. 
Therefore, this definition is a Shari’ah rule that must be 
implemented and it is the binding rule of Allah upon the one who 
deduces it and upon the one who imitates it either as a Muttabi’ (a 
Mugallid who queries the evidence) or as an ‘Ammi (a Muqallid 
who did not query the evidence). It is like any other Shari’ah rule, 
deduced from a Shari’ah evidence, because the Shari’ah 
definitions and principles deduced from the Shari’ah evidences 
are Shari'ah rules like all other Shari’ah rules. 


This Qiyas is based upon the ‘//ah or in other words, 
upon the common factor between the known linked matter and the 
known matter it is linked to; that is, between the root and the 
branch. Hence, if the ‘Z//ah is found, that is if the mutual factor is 
found between the compared and the compared with, then Qiyas 
can be done; otherwise, Qiyas does not take place at all. This 
‘Tllah would be considered a Shari’ah evidence if it were 
mentioned in a Shari’ah text or if it were analogous with what is 
listed by a Shari’ah text because the ‘I//ah upon which the Qiyas 
is based has been mentioned by Shari'ah. 


By contrast, if this ‘7//ah were not mentioned in a Shari’ah 
text and it were not analogous with that which is listed in a 
Shari’ah text, such a Qiyas would not be considered a valid 
Qiyas, nor a Shari’ah evidence. This is because the reason upon 
which it is based has not been mentioned by a Shari'ah text; thus 
such Qiyas could not be from Shari’ah and consequently it cannot 
be a Shari'ah evidence. 


Evidence about this Qiyas being a Shari’ah evidence is 
reflected in the fact that the Shari’ah text in which the ‘Tllah is 
mentioned or analogous with what is mentioned in the Shari’ah 
text could either come from the Book, the Sunnah or from the 
Ijma’ of the Companions. These three evidences have been 
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confirmed as being Shari’ah evidences through conclusive proof; 
thus, the evidence of the Shari’ah ‘Illah is conclusive and that is 
the evidence of Qiyas. This is so because the Shari’ah reason 
found in the rule that is mentioned by the text, which acts as the 
root, is what makes the rule in the branch a Shari’ah rule and it is 
what makes Qiyas feasible for without it Qiyas would not have 
existed in the first place. Therefore, its evidence will also serve as 
evidence for Qiyas. 


This Shari’ah Qiyas has been demonstrated to us by the 
Messenger of Allah & and he & considered it a Shari'ah 
evidence. The Companions also proceeded according to it and 
adopted it as a Shari’ah evidence when they deduced the Shari’ah 
rules. It has been reported that the Messenger of Allah ® said to 
Mu’ath and Abu Moussa Al-Ash’ari when he was about to 
dispatch them to Yemen: 
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“What will you judge by?” They said: “If we don’t find 
the rule in the Book or in the Sunnah, we will make analogy 
(Qiyas) between things; whichever (according to our judgement) 
is closer to the right is adopted.” (mentioned by Al-Amidi in AI- 
Ahkam and Abu Al-Husain in Al-Mu’tamad) Here Mu’ath and 
Abu Moussa explicitly stated that they would use Qiyas and the 


Messenger of Allah & approved this; ,therefore, this serves as 
proof that Qiyas is a Shari’ah evidence. 


It is reported on the authority of Ibn Abbas that: 
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“A woman from the tribe of Juhaina came to the 
Prophet and said, ''My mother had vowed to perform Hajj but 
she died before performing it. May I perform Hajj on my 
mother's behalf?"" The Prophet replied, ''Perform Hajj on her 
behalf. Had there been a debt on your mother, would you have 
paid it or not? So, pay Allah's debt as He has more right to be 
paid.” (reported by Al-Bukhari). Here the Messenger of Allah & 
wanted to teach this woman so he joined the debt to Allah to the 
debt of the human in the obligation of settling the debt and its 
sufficing, and this is exactly Qiyas itself. It is reported on the 
authority of Umar Bin Al-Khattab (ra) who asked the Prophet © 
about the kiss of the one who is fasting and whether it breaks the 
fast. The Prophet ** then asked, 
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“What do you think if you rinsed your mouth (while 
you were fasting), would that break your fast?” He replied “No” 
(authenticated by Al-Hakim and confirmed by Al-Dhahabi). Here 
the Messenger of Allah & rejected the rule of invalidating the fast 
for the act of kissing while fasting by comparing it with the act of 
rinsing out the mouth while fasting, which does not invalidate the 
fast, because neither of them enters the belly. Thus it was an 
explanation of the rule through the use of Qiyas. 


In these three texts, the rule was not only given an ‘llah, 
as in the case in many texts that denote Qiyas, rather, Qiyas itself 
was also approved, taught and explained through them and this 
serves as a valid argument stipulating that Qiyas is a Shari’ah 
evidence. 


This is as far as the Messenger of Allah & is concerned. 
As for the Companions, it is reported that they used Qiyas as 
Shari’ah evidence in several matters. One example is what has 
been narrated by Said Bin Mansur in his Sunan from Al-Qasim 
Bin Muhammad 
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“A man died and left behind his two grandmothers, his 
mother’s mother and his father’s mother, and so Abu Bakr 
came and gave the mother of his mother a sixth and left the 
mother of his father, and so a man from the Ansar said to him: 
“You gave the inheritance of a dead man to a woman who if she 
had died, the same man would not have inherited her; and you 
excluded the woman whom the man would have inherited all 
her legacy had she been the one who died”, and so he divided 
the sixth between them” . This event was also mentioned by Al- 
Ghazali in Al-Mustasfa and Al-Amidi in Al-Ihkam. Here, the 
Companions compared the inheritance of the living from the dead 
with the inheritance of the dead to the living by assuming that the 
dead was living and the living was dead; thus, concluding that the 
mutual factor - the kinship between the two persons - is the same 
in both instances. When Abu Bakr heard this Qiyas, he submitted 
to it, implemented it and retracted from his own opinion. 


Similar to this is what was reported that Umar (ra) wrote 
to Abu Musa Al-Ash/ari saying: 
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“Realize the likeness, similarity, and comparison in 
things and make analogy between the matters according to your 
judgement” (This was mentioned by Al-Shirazi in Tabaqat AIl- 
Fugaha’ and was narrated by Al-Bayhaqi in Al-Ma’rifa Min Kitab 
Adab Al-Qadi). Umar (ra) was the Amir of the believers while 
Abu Musa was a judge in this instance. Similarly, it was said to 
Umar (ra) that Samra had taken wine from Jewish traders as tithe 
which he then turned into vinegar and sold so Umar (ra) said: 
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“May Allah destroy Samura; does he not know that 
Allah's Messenger = said: Let there be the curse of Allah upon 
the Jews that fat was declared forbidden for them, but they 
melted it and then sold it and ate its money.” (reported by 
Muslim). Here, Umar (ra) compared wine with fat and concluded 
that its prohibition stipulates the prohibition of its sale. Another 
example is when Umar (ra) was not sure about the penalty of the 
seven who took part in the killing of one man so ‘Ali (ra) said to 
him: 
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“O Amir of the believers! What if a group of people were 
to take part in a theft, would you cut their hands?” He said: 
“Yes.” So ‘Ali said to him: “So likewise” (mentioned by ‘Abd 
Al-Razzaq in Al-Musannaf). This is a Qiyas between the killing 
and the theft, and all this indicates that Qiyas is Shari’ah evidence 
deduced from the Sunnah and the Jjma’ of the Companions. 
Hence, what has been confirmed through the Messenger of Allah 
* is the Sunnah and what has been confirmed through the 
Companions is considered an “Jjma’ Sukuti” (Silent Consensus) 
because the Companions who utilised Qiyas did so in the 
presence and the full knowledge of the rest of the Companions, 
and none of them condemned it; therefore, it was a general 
consensus. 


However, the Sunnah and the Jjma’ of the Companions 
have both been reported by way of individual report (Ahad 
narrations), thus they are considered as indefinite evidence. 
Therefore, the conclusive evidence about the fact that Qiyas is a 
Shari’ah evidence is reflected in what we mentioned with regard 
to the I//ah being mentioned in the Shari’ah text, that is, in the 
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Book and the Sunnah or in the Jjma’ of the Companions. These 
three evidences have been confirmed as being Shari’ah evidences 
by way of conclusive evidence. Therefore, they act as the 
evidence for Qiyas because they are the evidence for the J//ah. 


It has been conclusively established that these four 
evidences, the Book, the Sunnah, the Ijma’ of the Companions 
and Qiyas have come by way of Revelation from Allah (swt). 
Apart from these four, no other evidence has been established 
through conclusive evidence. The fact that they are not 
established by conclusive evidence is clear since those who use 
them as evidence do not claim that the proof that they are 
Shari’ah evidences is a definitive proof. The fact that they are not 
confirmed as (decisive) Shari’ah evidences is clear from the lack 
of conformity of the evidences which they bring forward — in their 
consideration as Shari’ah proofs — upon the issue that they are 
trying to establish the evidence upon. In other words, it is clearly 
apparent that there is a mistaken inference in what they present 
from the evidences upon what they are claiming, such as: the 
consensus of the Muslims, Al-Masalih Al-Mursalah or AI- 
Istihsaan and similar to them from the Shari’ah evidences. 


So, those who claim that the consensus of the Muslims is a 
Shari’ah evidence draw their conclusion from the words of the 
Prophet &: 
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“My Ummah will not gather upon a misguidance”. Ibn 
Hajr mentioned the narration as being Mashhur with many 
different paths, though all of them have debate around them, and 
in any case, this does not contain a proof since the misguidance 
here means apostasy from the Deen and not mistakes and with 
this meaning it was mentioned in the narration: 


eaves 
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“My Ummah will not gather upon a misguidance 
(Dalalah), and so stick to the group (Jama’at); the Hand of 
Allah is with the group” (reported by Al-Tabarani with a chain 
whose men are all trustworthy through Ibn Umar). This is correct 
since the Islamic Ummah would never unite upon apostasy from 
Islam. However, they could possibly unite upon a mistake and the 
simplest evidence for that is that the Islamic Ummah united upon 
leaving behind the work to establish the Khalifah for a long 
period and that was consensus upon a mistake. 


With respect to those who say that seeking the benefits and 
repelling the harms is a Shari’ah Illah for the Shari’ah rules and 
apply Qiyas accordingly, they infer this by the words of Allah 
(swt): 
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“And We have not sent you, [0 Muhammad], except as a 
mercy to the worlds ( all mankind).” (TMQ 21:107). So, they 
consider the fact that he & is a mercy as a Shari’ah Illah, and 
there cannot be mercy except through the attainment of the 
benefits and the repulsion of harm, and therefore, it is a Shari’ah 
Illah for the legislation. This inference is incorrect from two 
angles; the first is that the subject was his & being sent, or in 
other words, the fact he & was a Messenger, and not the Shari’ah 
laws. If we submit that the intention of sending him * was his 
message i.e. the Shari'ah, the subject would be the whole of 
Shari’ah from the matters of 'Ageedah and rules collectively and 
not the Shari’ah rules alone. The second issue is that the fact that 
sending him * as a mercy for the universe is only a clarification 
for the Hikma (wisdom) behind sending the Prophet ©; in other 
words, what would occur as a consequence of sending him. In the 
same manner, the words of Allah (swt): 
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“And I did not create the jinn and mankind except to worship 
Me.” (TMQ 51:56), in other words, the result of creating them 
would be the worship so it is the Hikma of their creation and not 
the ‘I//ah for their creation. Likewise His (swt) words: 
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“That they may witness benefits for themselves.” (TMQ 
22:28). The verse describes the Hikma from the Hajj, that is, the 
result that may be gained from the Hajj. His Words, 


& 
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“ Indeed, prayer prohibits immorality and wrongdoing.” 
(TMQ 29:45), describe the Hikma for the prayer; in other words, 
the result that may be reached from prayer and so on. So, the 
verse here is not in the context of specifying an ///ah because the 
Illah is the thing that due to its presence the rule is found or, in 
other words, is legislated. In order to understand the underlying 
Illah in the text, it is imperative that it must be an attribute and 
this attribute must indicate the underlying ‘///ah, in that it is the 
Sabab (reason/cause) for the legislation or in other words, that the 
legislation was for its sake, and in such a circumstance it is an 
inseparable attribute which is never absent, since the cause always 
results in the effect and ,therefore, if the ///ah is found then the 
effect is found. 


The words 


“Mercy to the worlds (all mankind)” (TMQ 21:107) 
and the rest of the previous verses, even if they are considered as 
attributes and within the verses are the letters that would indicate 
an underlying Illah, the context of the words does not indicate the 
existence of an ///ah because they could be absent and because the 
legislation was not for its sake. Accordingly, the Islamic Shari’ah 
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could be a mercy for the one who believes in it and who acts 
according to it, such as: the first generations of Muslims, and it 
could be an affliction for whoever disbelieves in it, such as the 
disbelievers. So, the sending of the Messenger * is an affliction 
upon the disbelievers and they are from the ‘Aalameen. 
Additionally, the Islamic message is present today. This is since 
the sending has practically taken place and with that the Muslims 
who themselves believe in that message are today in hardship. So, 
it is not the sending alone, that is the existence of the Shari'ah 
alone, that is a mercy, and for that reason it is not an //lah for it. 
Based upon that, attaining the benefits and repelling the harms is 
not a Shari’ah Illah; so, it is not taken as a basis for Qiyas. 


As for those who say that rationality is from the Islamic 
evidences, we say that the discussion is about the Shari'ah rule or 
what is considered, with the most probability, as the rule of Allah. 
This is not present except in what came by Revelation, and the 
Revelation did not mention the rationality, and for that reason, 
there is no evidence whether conclusive or inconclusive to be 
found that states that rationality is from the Shari’ah evidences 
for the Shari’ah rules; so it is not considered to be from the 
Shari’ah evidences at all. 


With respect to those who say that the opinion of the companion 
is from the Shari’ah evidences, they deduce this by saying that 
the two evidences for the /jma’ of the Companions are evidences 
for the single companion as well, since the praise for them 
(collectively) is also praise for one of them. In the same manner, 
since there cannot be shortcomings in their conveyance (of the 
Deen) collectively, there can be no doubt with respect to the 
conveyance of one person from amongst them. Additionally, the 
words of the Messenger of Allah &, 


o fore Borrs 


resus] eed wel Ppl glrvl, 


“My companions are like stars, whoever you follow you follow 
guidance”, support the opinion of a companion being an 
evidence. This deduction is incorrect since the praise of the 
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Prophet “ for the companions collectively not individually is a 
proof that the Jima’ of the Companions is a Shari’ah evidence and 
the fact that the Companions did not convey the Quran 
individually is a proof that their consensus is a Shari’ah evidence. 
Rather, the Shari’ah evidence is the praise upon them and the fact 
that they collectively agree that a rule is the Shari’ah rule. So the 
evidence is two matters, praise and consensus and these are not 
found in the individual companion. In which case, the issue of 
praise and the conveyance of the Quran are not suitable to be 
proofs that the words of whoever conveyed the Quran from those 
whom Allah (swt) praised are Shari’ah evidences because in the 
same manner that Allah (swt) praised the Companions, He (swt) 
also praised those who followed them, and since the conveyance 
of the Quran even if by those whom Allah (swt) has praised does 
not make the words of the one who conveyed it a Shari’ah 
evidence, and due to that the inference made is invalid. What 
indicates the invalidity of this inference is that what an individual 
companion conveyed and what he narrated from the narrations is 
not considered to be definite — rather it is indefinite. Therefore, 
“When the old man and the woman commit fornication then have 
them stoned.” is not considered to be a verse from the Quran even 
though it was conveyed by a companion since there was no /jma’ 
upon it. In the same manner, the narrations that are transmitted by 
the Companions from the singular reports are not considered 
definite - rather they are indefinite. 


This is different from the /jma’ of the Companions since 
what they agreed upon unanimously as being from the Quran is 
considered to be Quran and to be definite, and what they agreed 
upon unanimously in terms of narrations and were transmitted 
from them by Mutawatir (successive multiple chains) are 
considered to be definite evidences. Accordingly, the difference is 
vast between what the Companions agreed upon unanimously - 
where there is no disagreement, meaning it is definite and the one 
who denies it is a disbeliever - and what the single companion 
narrated which is indefinite and the one who denies it is not 
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considered to be a disbeliever. Therefore, Jjma’ of the 
Companions is Shari'ah evidence whereas the opinion of the 
individual companion is not considered to be from the Shari'ah 
evidences. In addition to that, contrary to the Jjma’ of the 
Companions who do not agree upon a mistake, the individual 
companion can make mistakes and he is not free from them. The 
Companions used to differ over issues and each of them adopted a 
different opinion from the other; so, if the opinion of the 
companion were a proof then the proofs of Allah (swt) would be 
in disagreement and contradictory. Therefore, the opinion of a 
companion is not considered to be Shari’ah evidence. 


As for those who say “the Shari'ah of those before us is 
Shari’ah for us”, they use the following words of Allah (swt) as 
evidence: 
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“Indeed, We have revealed to you, [O Muhammad], as 
We revealed to Noah. ” (TMQ 4:163), 
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“He has ordained for you of religion what He enjoined 
upon Noah. ” (TMQ 42:13) and His (swt) words 


Cosi ih fags 


“Then We revealed to you, [O Muhammad], to follow 
the religion of Abraham (Millat of Ibrahim) .” (TMQ 16:123). 


These verses indicate that we are addressed by the legislation of 
the previous Prophets. In addition, the very duty of the Messenger 
& is that he came to inform about what Allah (swt) has obliged us 
to adhere to. Due to that, every letter in the Quran and every 
action that emanated from the Prophet “, any word that he 
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pronounced or any confirmation from him must be adhered to 
except what was mentioned as being specific to him or other than 
him. So we are ordered by everything that is mentioned by the 
Quran or by narration except when a Shari’ah text comes to 
explain that it is specific to the Companions of the previous 
Shara ‘ih (plural of Shari’ah), and we are ordered by whatever has 
not mentioned in such a manner since Allah did not mention it in 
the Quran without reason and, therefore, we must be addressed by 
itz 

This inference is incorrect. With respect to the verses, the 
intention of the first verse is that revelation is sent to him ® in the 
same way it was sent to other Prophets, and the purpose of the 
second verse is that the basis of Tawheed (belief in Oneness of 
Allah(swt)) was legislated and that was what Nuh was ordained 
with. The intended meaning of the third verse is to follow the root 
of Tawheed since the word “Millat” means: the root of Tawheed. 
All the verses from this type are in this manner, such as His (swt) 


words: 
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“So from their guidance take an example. ” (TMQ 6:90) 
and other verses. As for His (swt) words 


say 


Ctl G 5B 485 cle Ga ail pt) 


“Indeed, We sent down the Torah, in which was 
guidance and light. The Prophets who submitted [to Allah] 
judged by it.” (TMQ 5:44), Allah (swt) by this meant the 
Prophets of the Tribe of Israel and not Muhammad *, and the 
Muslims only have one Prophet. As for what is narrated from Abu 
Hurayrah that the ee of Allah & said: 
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“Prophets are brothers in faith, having different 
mothers. Their religion (Deen) is, however, one .” (reported by 
Muslim), the meaning of “their Deen is one” is the Tawheed 
which is the basis that none differed upon. It does not mean what 
was sent from the Deen is one with all of them since we 
understand the opposite from His (swt) words: 
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“To each among you have we prescribed a law and an 
open way.” (TMQ 5:48). From this, it becomes clear that these 
evidences are not suitable to be inferred from, and the inference 
from them to prove that the Shari’ah from before us is a Shari'ah 
for us is incorrect. 


On the other hand, there are evidences that decisively 
forbid the following of the Shari’ah of those before us whether it 
came in the Quran, the Sunnah or not in both. Allah (swt) said: 
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“And whoever desires other than Islam as religion - 
never will it be accepted from him.” (TMQ 3:85) and Allah 
(swt) said: 
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“Indeed, the religion in the sight of Allah is.” (TMQ 
3:19). So, when there is a Shari’ah text stating that for anyone to 
embrace any Deen other than the Deen of Islam is conclusively 
not accepted, then how can it be requested from the Muslims to 
follow it? Allah (swt) says: 
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“And We have revealed to you, [0 Muhammad], the 
Book in truth, confirming that which preceded it of the 
Scripture and as a criterion over it (guardian over it).” (TMQ 
5:48), the supremacy of the Quran over the previous Books does 
not mean that it was a confirmation for them since it is said in the 


same verse 
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“Confirming” and so it rather means that it is an 
abrogation of them. Also, there is an Jjma’ that the Shari’ah of 
Islam is an abrogation for all the previous Shara’ih. More than 
that, Allah (swt) says: 
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“Or were you witnesses when death approached 
Jacob, when he said to his sons, ''What will you worship after 
me?" They said, "We will worship your God and the God of 
your fathers, Abraham and Ishmael and Isaac - one God. And 
we are Muslims [in submission] to Him.''; That was a nation 
which has passed on. It will have [the consequence of] what it 
earned, and you will have what you have earned. And you will 
not be asked about what they used to do.” (TMQ 2:133-4). So, 
Allah (swt) informs us that He will not ask us about what those 
Prophets did, and if we are not accounted about their actions, then 
we will not be accounted about their Shari’ah since conveying it 
and working according to it is from their actions. What we are not 
accountable for, we are not commanded with it and it is 
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unnecessary for us. Additionally, it is narrated from Jaber that the 
Prophet * said: 
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“I have been conferred upon five (things) which were 
not granted to anyone before me (and these are): Every Prophet 
was sent particularly to his own people, whereas I have been 
sent to all the red and the black (all mankind).” (Reported by 
Muslim) and from Abu Hurayrah that the Prophet & said 
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“I have been honored over the Prophets with six 
(things)” (reported by Muslim), and then he & mentioned them 
and amongst them was 
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“And I have been sent to all mankind”. Hence, the 
Prophet ** has narrated that every Prophet before our Prophet * 
was only sent specifically to their people; so, he was not sent to 
other than his people and they were not obliged by the Shari’ah of 
a Prophet other than their own. Therefore, it is confirmed that no 
one from the Prophets were sent to us and so their Shari'ah 
cannot be a Shari’ah for us. This is supported by what is 
mentioned clearly in verses from the Quran 
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“And to Thamud [We sent] their brother Salih. ”, 
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“And to 'Aad [We sent] their brother ”, 
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“And to Madyan [We sent] their brother .” (TMQ 
11:50, 61, 84). 


From all this, it is clear that the Shara’ih of those who 
came before us is not Shari’ah for us for three reasons: the first of 
them being that the proofs used as evidence only indicate the 
basis of Tawhid and do not indicate that all of the Shara ’ih of the 
Prophets is one. Secondly, the Shari’ah texts which mention the 
prohibition of following any Shari’ah other than the Shari’ah of 
Islam, and thirdly every Prophet was sent to his people 
specifically and we are not from his people so he is not a 
Messenger for us. We are, therefore, not addressed by his 
Shari’ah and are not bound by it. In that case, the Shari’ah of 
those before us is not considered from the Shari’ah evidences. 


This is with regards to their use of the verses as proof. 
However, with respect to their inference that the Messenger * 
came to convey from Allah everything that must be adhered to, 
this is correct as to what he informed us that we must adhere to 
from Allah which is the Shari’ah that he came with. However, it 
is not correct (their inference) with respect to what he & did not 
order us to adhere to. So, the Prophet conveyed to us from Allah 
(swt) about the circumstances of those before us from the 
previous nations, but he informed us of that for the sake of 
example and admonition and not for us to be bound by their 
Shari’ah. So, the stories of the Prophets, as well as their affairs 
and the affairs of their nations, were narrated to us and their 
circumstances and what rules they used to follow were made clear 
to us. In addition, all of that was only for the sake of example and 
admonition and nothing else and it was not in order to be bound 
by their Shari’ah. 


With respect to the stories and to the news (Akhbaar), it is 
apparent that they came for admonition and lessons and this does 
not need any proof, and as for the conditions of the nations and 
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what they used to follow in terms of rules, this was mentioned in 
way of reports about them and they were not mentioned from the 
perspective of being bound by them. They are like stories that 
came to explain the circumstances of the previous Prophets and 
the previous nations. 


Above and beyond this, several of these rules contradict 
the Islamic Shari’ah in their details; therefore, if we were 
addressed by them, we would have been addressed by two 
different Shara’ih and this is not possible. As an illustration from 
the legislation of Sulayman, Allah (swt) said: 
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“And he took attendance of the birds and said, "Why 
do I not see the hoopoe - or is he among the absent?; I will 
surely punish him with a severe punishment or slaughter him 
unless he brings me clear authorization."” (TMQ 27:20-1) and 
there is no difference amongst the Muslims regarding the 
prohibition of the punishment of the bird and even if it was 
disobedient; rather, there is no difference even regarding the 
invalidity of punishing any animal and there are Shari’ah texts 
that came regarding this. The Prophet (saw) said: 
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“The injuries caused by the beast are without liability” 
(agreed upon through Abu Hurayrah); it is mentioned in AIl- 
Muheet dictionary: “The Jubaar is like the cloud which destroyed 
the cowardly, and Jubaar is loss and invalid”. Therefore, the 
damage caused by livestock, as well as the bird, is not 
indemnified (i.e. the owner is not liable). 


With respect to the Shari’ah of Musa, Allah (swt) says: 
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“And to those who are Jews We prohibited every 
animal of uncloven hoof; and of the cattle and the sheep We 
prohibited to them their fat, except what adheres to their 
backs or the entrails or what is joined with bone.” (TMQ 
6:146), and in the Shari’ah of Islam all of that has been made 
permitted for the Muslims by His (swt) word: 
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“And your food is lawful for them.” (TMQ 5:5), and 
this fat is from our food so it is permitted for them. The words of 
Umm Maryam in the Quran, 
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“[Mention, O Muhammad], when the wife of 'Imran 
said, ''My Lord, indeed I have pledged to You what is in my 
womb, consecrated [for Your service].” (TMQ 3:35), are part of 
the Shari’ah of the people at the time of Zakariyyah and this is 
not permitted in Islam in origin. The words, 
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“All food was lawful to the Children of Israel except 
what Israel had made unlawful to himself.” (TMQ 3:93), are 
part of the Shari’ah of Ya’qub and in Islam it is not permitted to 
prohibit oneself from what Allah (swt) allowed; He (swt) says: 
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“O Prophet, why do you prohibit [yourself from] what 
Allah has made lawful for you. ” (TMQ 66:1). The Shari'ah of 
the People of the Book at the time of the companions of the Cave 
includes, 
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“The ones who won said “we shall build a place of 
worship over them”.” (TMQ 18:21), and this is prohibited in 
Islam; the Prophet & said 
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“When a pious person amongst them (among _ the 
religious groups) dies they build a place of worship on his grave, 
and then decorate it with such pictures. They would be the worst 
of creatures on the Day of judgment in the sight of Allah.” 
(agreed upon). 


Part of the Shari’ah of Musa are the words 
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“And We ordained for them therein a life for a life, an 
eye for an eye, a nose for a nose, an ear for an ear, a tooth for 
a tooth, and for wounds is legal retribution. But whoever gives 
[up his right as] charity, it is an expiation for him. And 
whoever does not judge by what Allah has revealed - then it is 
those who are the wrongdoers.” (TMQ 5:45), while we do not 
take from this because we are not ordered with it and only other 
than us were ordered by it. Islam only obligated us with 
retaliation from all of these and in other issues by His (swt) 
words: 
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“So whoever has assaulted you, then assault him in the 
same way that he has assaulted you. ” (TMQ 2: 194), His (swt) 
saying, 
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“And if you punish, O believers, punish with an 
equivalent of that with which you were harmed.” (TMQ 
16:126) and His (swt) words 
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“And the retribution for an evil act is an evil one like 
it.” (TMQ 42:40). In addition, His (swt) words 
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“And for wounds is legal retribution.” (TMQ 5:45) 
conflicts with Qisas (recompense) in Islam since the Qisas in 
Islam is the fine, and there is nothing in the Torah about accepting 
the fine. Rather, the fine is only in Islamic law and the fine is the 
blood money; so, the blood money for what falls short of life is 
called the fine. Likewise, many rules about Qisaas in the stories 
that have been narrated about the previous Prophets and nations, 
explaining their circumstance and what they used to follow from 
laws, contradict the laws of Islam; so how can we be addressed by 
them? 


It cannot be said that these laws have been abrogated by 
the Islamic Shari’ah since they were narrated without restriction 
and the laws which have come to us did not come as abrogation 
for laws before us. Rather they came as a Shari'ah for us and 
there is no relationship between these laws. Accordingly, the issue 
of abrogation is not found and the call regarding it is a claim that 
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has no backing since abrogation is the nullification of the rule 
which is understood from a previous Shari’ah text by a 
subsequent one, such as the words of the Messenger *: 
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“I forbade you to visit graves, but you may now visit 
them.” (reported by Muslim through Buraydah), and the report of 
Al-Rabi’ in his Musnad through Ibn Abbas, 
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“(In the past) I forbade you from visiting graves, but visit 
them now.”; therefore, the nullification and raising of the 
previous rule by a subsequent Shari’ah text is abrogation. 
Therefore, for abrogation to take place there must be an abrogated 
rule that was revealed before the abrogating rule, and for an 
indication to be present in the abrogating text that it is an 
abrogation for that rule, and anything other than this is not 
considered to be abrogation. The mere difference between two 
rules or contradiction between them does not make one of them 
an abrogation for the other; rather, there must be an indication in 
the abrogating text which indicates that it is an abrogation for a 
specific rule. Accordingly, these rules, narrated from the previous 
Shara’ih, are not abrogated by the rules of Islam which differs 
with them or contradicts them since there is nothing which 
indicates that. Furthermore, there is no relationship between them 
and the rules of Islam in legislation; so, they are abrogated by the 
abrogation of the previous Shara’ih by the Shari’ah of Islam and 
not by laws specific to them that came to abrogate them. With 
this, it is clear that the inference that we are addressed by what the 
Messenger * came with and are restricted by it as being an 
invalid inference since we are addressed by what came to us with 
him * from the legislation of Islam and restricted by that, and we 
are not addressed by what he related to us from the stories of the 
previous Prophets and their narrations, and neither are we 
addressed by what he explained to us from the circumstances of 
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the previous nations and what laws they used to follow. 
Accordingly, it has become apparent with clarity that the 
legislation of those before us is not legislation for us and the 
invalidity of considering it being from the Islamic evidences is 
also apparent. 


However, if another Shari’ah text is found with the laws 
from the Shari’ah of those before us which indicates that we are 
addressed by them, then, in that case, this rule would become 
found in the Book or in the Sunnah, and alongside it a Shari’ah 
text would be found that indicates that we are addressed by it in 
our Shari'ah and the address of the Legislator (swt) for us existed 
there which indicates that it is for us and so it would be obligatory 
to take action upon it then. However, this would not be because it 
was a Shari'ah of those before us but because of the address 
found in the same rule that is for us; in other words, because 
Allah (swt) addressed us by it and the Messenger informed us 
that it was from the Shari’ah which he had come with, i.e. the 
laws of Islam. 


It becomes apparent to the one who follows the laws that 
have come in the Book, the Sunnah and the previous Shara ’ih that 
the text that comes indicating that we are addressed by it, that it is 
from our Shari'ah, could come in three circumstances: 


Firstly, when the verse which the rule came with begins by 
directing the address towards us such as the verse regarding Kanz 
(hoarded wealth), Allah (swt) says: 
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“O you who have believed, indeed many of the 
scholars and the monks devour the wealth of people unjustly 
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and avert [them] from the way of Allah. And those who hoard 
gold and silver and spend it not in the way of Allah - give 
them tidings of a painful punishment.” (TMQ 9:34). Allah 
(swt) has addressed us with this verse; so, whatever it mentioned 
is a Shari’ah for us. Accordingly, Kanz is prohibited in our 
Shari’ah even though part of the verse that prohibited it was 
explaining the circumstances of the rabbis and monks. 


Secondly, when the verse which came with the rule has 
come with a word which indicates generality, such as the verses 
which mention ruling by other than what Allah has revealed. 
Allah (swt) says 
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“And whoever does not judge by what Allah has 
revealed - then it is those who are the disbelievers.” (TMQ 
5:44). So, the word “whoever” indicates generality and this means 
that it encompasses us and thus we are addressed by it. Similarly, 
Allah (swt) says: 
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“And whoever does not judge by what Allah has 
revealed - then it is those who are the wrongdoers.” (TMQ 
5:45), and in the same way 
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“And whoever did not judge by what Allah revealed, 
those are they that are the transgressors.” (TMQ 5:49). 
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Thirdly, if the verse ends with something that draws our 
attention to the laws which are within it, such as the verse of 
Qisas where Qarun was mentioned; Allah (swt) says: 
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“Indeed, Qarun was from the people of Moses, but he 
tyrannized them. And We gave him of treasures whose keys 
would burden a band of strong men. ” until His (swt) words: 
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“Oh, how the disbelievers do not succeed!” (TMQ 
28:76-82). This verse is followed directly afterwards by His (swt) 
words: 


“That home of the Hereafter We assign to those who 
do not desire exaltedness upon the earth or corruption. And 
the [best] outcome is for the righteous; Whoever comes [on 
the Day of Judgement] with a good deed will have better than 
it.” (TMQ 28:83), and so the verses became an address to the 
Messenger ** and to the believers. This draws attention to the 
laws which came (within them) when it is said: 
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“Those who do not desire exaltedness upon the earth” 
and these were rules regarding Qaroon who wanted grandeur in 
the land but there is what indicates that we are addressed by these 
laws. 


In these three circumstances, laws of the verses of 
previous people will be considered as laws from the Islamic 
Shari’ah since there is something that indicates that we are 
addressed by them and we adopt them in their characteristic as 
laws from the Islamic Shari’ah and not from the characteristic 
that they were from a Shari’ah of those before us since the 
Shari’ah of those who came before us is not a Shari’ah for us. 


With regards to those who say that Istihsaan (application 
of discretion in a legal decision) is from the Shari'ah evidences, 
they are not able to come with single or even indefinite evidence 
from the Shari’ah that supports their claim. [stihsaan can be 
explained by those who take it as a Shari'ah evidence that: it is 
evidence which occurs to the Mujtahid when he or she is unable 
to make it apparent due to the lack of help to express it. It is also 
explained that it is to leave an aspect from amongst the aspects of 
Tjtihad without the completeness of the words for another aspect 
which is stronger than it and which would be like an unexpected 
factor on the first. In the same manner, it is explained that it is in 
an issue to abandon the rule comparable to it to another rule due 
to a stronger aspect that necessitates this move. Additionally, it is 
explained that it is to cut off an issue from comparable ones. 


Istihsaan is divided into two categories; the first is 
Istihsaan Qiyasi and the second is Istihsaan of necessity. 
Istihsaan Qiyasi is to abandon the rule of an apparent Qiyas that 
comes to fore for a different rule by another Qiyas which is more 
subtle and hidden, but is a stronger proof, with a more satisfying 
viewpoint and a more correct derivation. An example of this is: if 
a person bought a car from two people in one agreement as a loan 
from them. Then, one of the two creditors was given part of this 
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debt. However, he didn’t have the right to take it specifically; 
rather, his partner in the debt has a right to claim his part of the 
receipt since he (the first creditor) has appropriated it from the 
combined sale price in the single sale. Moreover, the 
appropriation of either of the two partners from the price of the 
combined sale between them is the appropriation of both the 
partners, in other words, it is an appropriation for the partnership 
and it is not for either of them to take specifically. So, if whatever 
was taken is destroyed while it is in the possession of the one who 
received it before the second partner took his share from it, then 
the deduction from the Qiyas is that it would be taken away from 
the total sum of the two, or in other words, from the total sum of 
the partnership. However, in I[stihsaan the loss would be 
considered to be taken only from the one who had received it and 
the loss would not be counted against the second partner 
according to /stihsaan since in origin he is not inseparable from 
the partnership of the one who received it; rather, he is able to 
leave what is received by the appropriator and become attached to 
the debtor by himself specifically. The other examples follow in 
the same manner. This is /stihsaan Qiyasi. 


As for [stihsaan of necessity, it is what contradicts the rule 
of Qiyas by taking into account an incumbent necessity or a 
required benefit in order to fulfil the need or prevent the hardship. 
This occurs when the rule from the Qiyas leads to a hardship or a 
problem in some issues and so it is abandoned at that time by 
Istihsaan for another rule which would remove the hardship and 
repel the problem. This is like the example of the employee since 
his possession with respect to what he is employed upon is 
considered to be an Amanat (trust); so there is no liability (to be 
paid) if it is damaged while it is with him as long as he was not 
negligent. Therefore, if someone employed a person to work in 
his house to sew clothes for someone else for one month, he is 
considered a private employee. Then, if the clothes were damaged 
while they are in the employee’s possession without any 
transgression from him, there is no payment of liability because 
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he possessed it as a trust. Additionally, if someone employed 
someone to work in his shop to sew clothes for others and he used 
to sew clothes for all the people, then he is a general employee. 
So, if the clothes are destroyed while they are in this employee’s 
possession without any transgression from him then there is no 
liability since he held them as a trust in the same manner. 
However, according to Istihsaan, there is no liability upon the 
private employee while there is for the general employee so that 
he (the general employee) would not accept more work than he is 
able to do since he might destroy the peoples’ wealth. 


This is the summary of /stihsaan and its evidences. It is 
apparent that they are not evidences; rather, they are simply 
rational amendments that are neither from the Book nor from the 
Sunnah. They do not even reach the level of being considered 
indefinite proofs let alone conclusive proofs that [stihsaan is from 
the Shari’ah evidences. This is from one angle and from another 
angle; whatever comes about from rational amendment is void. 


With respect to the explanations of Jstihsaan, all of them 
are invalid. As for the first explanation that the evidence is sensed 
in the mind of the Mujtahid and that he or she does not know 
what it is, it is not permitted to consider something an evidence as 
long as it remains unknown since the lack of ability to make it 
clear and apparent proves that it is not clear to the Mujtahid and 
that he or she lacks knowledge of it; so, it is not correct to be from 
amongst the Shari'ah evidences. As for the other explanations, all 
of their meanings are the same, i.e. to abandon similar issues to 
the issue at hand for another stronger view, in other words, to 
abandon Qiyas for stronger evidence. If these explanations intend 
by the “stronger evidence’, a text from the Book or the Sunnah, 
then this is not /stihsaan; it is rather preference of the text, so it is 
deducing from the text which would be deduction by the Book or 
the Sunnah and not deduction by Istihsaan. If the “stronger 
evidence” is the mind by what it considers as benefit and this is 
the intended meaning, then this is invalid since Qiyas is built 
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upon the Shari'ah ‘Illah which is determined by the text and it is 
the address of the Legislator (swt) to us. The mind and the benefit 
are not Shari’ah texts and nor are they another ‘///ah stronger than 
the text; rather, there is no relationship between the mind and 
benefit with the Shari’ah text (i.e. what came as Revelation). For 
that reason, this abandonment is invalid. 


This is regarding the explanations. As for the 
categorisation of /stihsaan, the invalidity of Istihsaan Qiyasi has 
become clear from the invalidity of the second explanation, which 
was to abandon the similar issues to the issue. Also, their 
consideration that it is a hidden Qiyas is invalid because it has no 
relationship with Qiyas; rather, it is simply reasoning by benefit 
(making the benefit an ‘//ah). Regarding the example of the price 
of a combined sale which was sold in one agreement, it is not 
correct to differ in the rule, the loss of the wealth which one of the 
two partners appropriated, that it is a loss from the wealth of the 
partnership, for what one of the two partners appropriated from 
the wealth is from the appropriation of the partnership. Because 
the wealth, irrespective of whether it was the sold car or its price, 
is the wealth of the partnership and not the wealth of one of the 
partners; so its loss is the loss of the wealth of the company just 
like its appropriation is an appropriation of the wealth of the 
company. So, this beneficial (Maslahi) abandonment has no place 
and it contradicts the Shari'ah. 


As for the Istihsaan of necessity, its invalidity is clear in 
that it is ruled by the mind and what the mind perceives as 
benefit; it is not a Shari’ah text and the adopted reason ( ‘T//ah) is 
preferred to the Shari’ah text (that is, the comprehension of 
Shari’ah text). All of this is invalid without any necessary 
discusssion. Then, to make the shared employee liable and the 
private employee not liable is to prefer something without 
evidence to make it preferred and it contradicts with the Shari’ah 
text. It was reported by Al-Bayhaqi in Sunan Al-Kubra from 
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‘Amr B. Shu’ayb from his father from his grandfather that the 
Messenger ** said: 
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“then there is no liability upon the one who takes a 
trust”. Similarly, through Al-Qasim Bin Abdul Rahman that ‘Ali 
and Ibn Mas’ud said: “there is no liability upon the one who takes 
a trust”, and in his Sunan Al-Bayhaqi reports from Jaber that Abu 
Bakr ruled that a deposit which had been kept in a bag, which was 
burnt and so was destroyed, was not to receive any liability in 
exchange; so, there is no liability upon anyone given a trust at all 
since the expression of the narration “no” is a negation of the 
genus 
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“no liability/responsibility” which indicates generality, 
and so it encompasses every one holding a trust whether they 
were a private employee or a general employee. 


By this it is apparent that Jstihsaan is not from the 
Shari’ah evidences, and it is not correct to consider it from the 
Shari’ah evidences since there is no proof at all, definite or 
indefinite, whether from the Quran, from the Sunnah or from the 
Ijma’ of the Companions that indicates that it is from the 
evidences. This is besides the fact that it is using the mind as 
evidence which makes it invalid and that some of its examples 
contradicts Shari'ah texts. 


As for those who say that Al-Masalih Al-Mursalah are 
from the Shari’ah evidences, in the same manner they are also 
unable to bring any proof for it; however, they consider the 
reasons behind the whole of the Shari’ah to be the obtaining of 
interests and the repulsion of harms. In the same way, they 
consider the reason behind each specific Shari’ah rule to be the 
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obtaining of the interest or the repulsion of the harm. However, 
some of them make it a condition that the consideration that 
something is itself a benefit needs to be found mentioned in a text 
from the Shari’ah or mentioned that it is a type of interest but 
some of them do not make this a condition; rather, they consider 
the Maslahah (benefit) a Shari’ah evidence even if there is no 
mentioning of the consideration of it or its type in a Shari'ah text. 
This is because it comes under the general Masalih by which the 
benefits are sought and the harms are avoided. 


Al-Masalih Al- Mursalah may be defined as: every interest 
which has no text narrated in the Shari’ah with respect to it or its 
type. So, the meaning of Mursalah is that it is not mentioned in 
evidence. They said that if the Maslahah was itself mentioned in a 
specific text, such as teaching, reading and writing, or was from a 
general text which mentioned its type which confirmed its 
consideration, such as the enjoining of every type of good and the 
forbiddance of all the acts of evil, then in these two situations it is 
not considered to be from Al-Masalih Al-Mursalah. Rather, Al- 
Masalih Al-Mursalah is forwarded from the evidence, in other 
words, there is no evidence found upon it; instead, it is derived 
from the generality of the Shari’ah being sent to gain the interests 
and repel the harms. However, there is a difference made between 
the Shari’ah interests and those which are not legitimate since the 
Shari’ah interests are those that agree with the intentions 
(Magasid) of the Shari’ah, and the interests that are illegitimate 
are those which contradict the intentions of the Shari’ah. So, Al- 
Masalih Al-Mursalah that are considered to be a Shari’ah 
evidence are those which agree with the intentions of the 
Shari’ah, and those which contradict with the intentions of the 
Shari’ah are not considered to be from Al-Masalih Al-Mursalah; 
consequently, it is not a Shari’ah evidence. Hence, Al-Masalih Al- 
Mursalah are those that the Shari’ah texts indicate its 
consideration in a general manner, and accordingly, specific 
Shari’ah rules are built upon its basis when there is no Shari’ah 
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text regarding the event or anything which is comparable to it, in 
which case the interest would be the Shari’ah proof. 


This is the summary of Al-Masalih Al-Mursalah and it is 
invalid from two angles: 


Firstly: the Shari’ah texts from the Quran and the Sunnah 
are connected to specific actions of the worshipper; so, they are 
the Shari’ah evidence for the rule of the Shari’ah in that action, 
and they are not connected with the interests and no evidence 
came for the interest. When Allah (saw) said: 


“And if you are on a journey and cannot find a scribe, 
then a security deposit [should be] taken.” (TMQ 2:283), and 
when He (swt) said: 
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“O you who have believed, when you contract a debt 
for a specified term, write it down.” (TMQ 2:282), and when 
He said: 


CBG y high » 


“And take witnesses when you conclude a contract.” 
(TMQ 2:282), He (swt) was explaining only the rules of 
mortgaging, writing down debts and witnessing the sale. He (swt) 
did not make it evident whether this was an interest or not, neither 
by expression nor by indication, and the text does not convey 
whether this rule was an interest or not, neither from close nor far 
or by any aspect from its various angles. So, from what angle is it 
said that these interests are indicated by the Shari’ah in order for 
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this interest to be considered and subsequently to be considered as 
Shari’ah evidence? 


Additionally, the Shari’ah Illal (plural of Ilah) came in 
the same manner as the Shari'ah texts; connected to the actions of 
the worshipper and as evidence upon the indication of the 
Shari’ah rule in that action, and did not come to explain the 
interest nor the indication of the interest. So, when Allah (swt) 
says: 
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“So that it will not be a perpetual distribution among 
the rich from among you. ” (TMQ 59:7), 
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“In order that there not be upon the believers any 
discomfort concerning the wives of their adopted sons.” (TMQ 
33:37) and when He (swt) says: 
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“And those whose hearts are to be conciliated. ” (TMQ 
9:60), He (swt) is only clarifying the ‘///ah distributing the wealth 
amongst the poor rather than the rich in order to prevent the 
circulation of the wealth amongst the rich, and clarifying that the 
Tllah of marrying the Messenger ® to Zaynab is to be an 
explanation of the permissibility for someone to marry his 
adopted son’s wife, and clarifying that the J//ah for giving 
(money) in order to attract the hearts is the need for the State to 
bind the hearts together. So, He (swt) did not explain that this was 
benefit; rather, the explanation was that a specific issue was the 
Illah of a specific rule without any regard given to the interest or 
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its absence and absolutely without any consideration to it. So, 
from what angle then, can it be said that the Shari’ah indicates 
these reasons such that the interests can be considered Shari'ah 
evidence? If the Shari’ah texts did not indicate that the Shari’ah 
came for the interest, neither in its indications upon the rule nor in 
its indications for the J//ah of the rule, then it is not possible for it 
to be said that the texts indicate specific interests or by their type 
since nothing at all came regarding this in the Shari’ah texts. 
Accordingly, the invalidity of the claim that the Shari’ah texts 
came as a proof for specific interests or by their type has become 
clear, and from greater reasoning, the interests that were not 
mentioned by a text from the Shari’ah that indicates that they are 
from the Shari’ah evidences are also not considered. 


Secondly, they made a condition for Al-Masalih Al- 
Mursalah that for them to be Mursalah, there must be no 
narration of a text in the Shari’ah that indicates that they are 
considered, neither specifically nor by their type, and so their 
stipulation is that there should not be a specific proof for it from 
the Shari’ah and it is rather understood from the intentions of the 
Shari’ah. This alone is enough to make it void in the view of the 
Shari’ah because the lack of a proof which indicates it is enough 
to reject it since the rule sought is the rule of the Shari’ah and not 
the rule from the mind. Therefore, in order to consider it as being 
from the Shari’ah, it is imperative that there is a proof which 
indicates that it is found in what came with the Revelation, i.e. the 
Book and the Sunnah. So, the stipulation that there is no text from 
the Shari’ah that indicates it is sufficient to reject it as being from 
the Shari’ah. 


With respect to Al-Masalih Al-Mursalah being understood 
from the intentions of the Shari’ah, the intentions of the Shari'ah 
are not a Shari’ah text which can be understood such that what is 
understood from them can be considered a proof, and so there is 
no value in what is understood from them as far as using them as 
evidence for Shari’ah law. Furthermore, what is meant by the 
intentions of the Shari’ah? If what is intended by it is what the 
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texts indicate, such as the prohibitions of fornication, stealing, 
murder, alcohol and apostasy from Islam, then this is not an 
intention of the Shari’ah; rather, it is the law for the actions of the 
worshipper and there is no looking beyond the indication of the 
text. So, there is no place to consider that this law which was 
understood from the text is Shari’ah evidence; rather, it is a 
Shari’ah rule. By greater reasoning, there is no account given to 
what the mind imagines from that law as being the purpose of the 
Shari’ah to be from the Shari’ah evidences. So, how would you 
consider that which is conceived from the mere imagination as a 
purpose of the Shari’ah to be a Shari’ah evidence?!! Based upon 
this, the validity of what is understood from the intentions of the 
Shari’ah is completely and utterly void. 


As for what is intended by what is understood from all the 
wisdom (Hikma) of the Shari’ah, i.e. the wisdom behind sending 
the Messenger * and the fact that he was a mercy for all creation, 
then this is a Hikma not an I/lah, and the Hikma may or may not 
be attained. Accordingly, it is not taken as a basis used as 
evidence due to the possibility of its absence; therefore, by greater 
reasoning, what is understood from the Hikma cannot be taken as 
a basis that is used for evidence. 


Due to this, it would be incorrect to consider that what is 
understood from what is known as the intentions of the Shari’ah 
as being from the Shari’ah evidences. It is also the case from this 
angle that the notion that what is understood to be from the 
purpose of the Shari’ah to be Shari’ah evidence is completely 
void. Accordingly, the invalidity of the notion that Al-Masalih Al- 
Mursalah is from the Shari'ah evidences has become clear. 


This is from the angle of the causes that made them 
consider that Al-Masalih Al-Mursalah is Shari’ah evidence. As 
for the angle of the Shari’ah proof that they are from the Shari’ah 
evidences, there is absolutely no Shari’ah proof for that at all 
whether from the Book or the Sunnah; neither a conclusive proof 
nor an indefinite one. For this reason, it is incorrect to consider 
Al-Masalih Al-Mursalah as being from the Shari’ah evidences. 
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From all of this, it becomes clear that the evidence that the 
Revelation came with from Allah (swt), which are confirmed with 
definite proof, are the four evidences and nothing else, and they 
are: the Book, the Sunnah, the Ijma’ of the Companions and 
Qiyas whose Illah is from the Shari’ah, and other than these four 
evidences have no definite proof that indicates them. 
Accordingly, it has become apparent that the Shari’ah evidences 
are only these four alone. 


However, it should be clear that the rules deduced from 
evidences other than these four, from amongst the rules that an 
Imam considered as Shari’ah rules, are Shari’ah rules in the eyes 
of those who advocate them and those who oppose them because 
there exists a vague evidence denoting that they are considered as 
evidences. Hence, the one who considers the general consensus of 
the Ummah as being a Shari’ah evidence and who then goes on to 
deduce from this a rule; consequently, this rule would become a 
Shari’ah rule in his or her eyes and a binding Shari’ah rule upon 
him or her, and he or she would be forbidden from taking another 
rule instead. The same rule also becomes a Shari'ah rule in the 
eyes of those who oppose it but it does not become a binding 
Shari’ah rule upon them. The same applies to 'the Shari’ah of 
those before us is a Shari’ah for us', Al-Masalih Al-Mursalah, 
Istihsaan and rationality. 


Hence, every rule deduced from any of these evidences is 
considered a Shari’ah rule in the eyes of those who advocate that 
what the rule has been deduced from is part of the Shari’ah 
evidences and in the eyes of those who oppose it as well. 
However, it is only a binding Shari'ah rule upon the one who 
deduces it and not binding upon the one who holds a different 
understanding. This is like the rules deduced from the texts since 
the difference in understanding the text does not make the 
deduced rule a Shari’ah rule in the eyes of the one who deduced it 
and illegitimate in the eyes of the one that opposed him or her in 
this understanding. Rather, it is a Shari’ah rule from the 
viewpoint of all the Muslims as long as the possibility of reaching 
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such understanding from the text is possible; in other words, as 
long as the doubted evidence (Shubhat Daleel) exists. However, it 
is not considered a binding rule upon all the Muslims but only 
binding upon the one who has deduced it and the one who has 
emulated it, and not binding upon the one who has opposed it. 
Nonetheless, in any case it is a Shari’ah rule. Likewise, the rule 
deduced from an evidence is exactly like the rule deduced from 
the text; it is considered a Shari'ah rule in the eyes of all the 
Muslims whether for those who considered it a Shari’ah evidence 
or for those who did not consider it a Shari’ah evidence, provided 
the doubted evidence is existent, such as in the case of the 
previous evidences which we refuted their consideration as the 
Shari’ah evidences. 


Article 13 


In origin, every individual is innocent. No one should be 
punished without a court verdict. It is absolutely forbidden to 
torture anyone; and anyone who does this will be punished. 


This article covers three issues: The principle of 
innocence, the prohibition of imposing a penalty without a 
judge’s sentence and the prohibition of torture. 


As for the first issue, its evidence is derived from what 
was reported by Wa’il Ibn Hajr who said: 
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“There came a person from Hadramaut and another 
from Kinda to the Prophet &. One who had come from 
Hadramaut said: Messenger of Allah, only this man has 
appropriated my land which belonged to my father. The one 
who had came from Kinda contended. This is my land and is in 
my possession: I cultivate it. There is no right for him in it. The 
Messenger of Allah said to the Hadramite: Have you any 
evidence (to support you)? He replied in the negative. The 
Prophet & said: Then your case is to be decided on his oath. He 
(the Hadramite) said: Messenger of Allah, he is a liar and cares 
not what he swears and has no regard for anything. Upon this 
the Messenger of Allah remarked: For you then there is no 
other help to it.” He & said: “You have no other rights over him 
but this” (reported by Muslim). He * also said, “But, the onus of 
proof is upon the claimant, and the taking of an oath is upon him 
who denies.’(reported by Al-Bayhaqi with a Sahih chain). In the 
first narration, the Messenger of Allah & commissioned the 
plaintiff with the proof, and this means that the defendant is 
innocent until proven guilty; in the second narration, the 
Messenger of Allah * explained that in origin, the proof should 
be provided by the plaintiff. This serves as evidence that the 
defendant is innocent until proven guilty. 


As for the second matter, its evidence is derived from the 
saying of the Messenger of Allah &, 
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“Whoseever property I have taken from, here is my 
property; let him take from it, and whosever back I have lashed, 
here is my back; let him lash it” (reported by Abu Ya’la from Al- 
Fadl bin ‘Abbas). Al-Haythami said that in the chain of Abu 
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Ya’la Ata’ bin Muslim, who Ibn Hibban verified as trustworthy 
whereas others claimed he is weak, and the remainder of the men 
are trustworthy. It is narrated in Al-Mu’jam Al-Awsat of Al- 
Tabarani with the wording 
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“Whosever back I have lashed, here is my back, let him 
do the same to it, and whosever honour I have abused, here is 
my honour, let him do the same to it, and whosoever property I 
have taken from, here is my mine; let him do the same to it”. 
And in Ibn Kathir’s Al-Bidayah Wa-Nihayah it came with the 
wording 
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“Whosever back I have lashed, here is mine, let him do 
the same to it, and whosoever property I have taken from, here 
is mine, so take from it, and whosever honour I have abused, 
here is my honour, let him do the same”. The Messenger of 
Allah ® said this in his capacity as a ruler; it means let the one 
who has been wrongly punished retaliate against me and this 
serves as evidence prohibiting the ruler from punishing any of the 
subjects without establishing the charge for which he deserves 
such punishment. Also, it is reported in the story of the 
Mula’anah (husband’s accusation of his spouse of adultery 
without witnesses) that the Messenger of Allah & said 

“If I were going to have anyone stoned without proof, I 
would stone her” (agreed upon and the wording is from Muslim), 
and this means that he * did not stone her due to the absence of 
clear proof even though there was doubt over her. This 


123 


understanding is confirmed by what is narrated by Ibn Abbas in 
the narration in which the Messenger of Allah & ordered a 
Mula’anah to be carried out between the couple (refer to Quran 
24: 4-9), where the text says “So a man at the gathering said to 
Ibn Abbas: “Is she the woman about whom the Messenger of 
Allah © said: 
«lgisas) 1G gy ei eet ES gp, 

“If I were going to have anyone stoned without proof, I 

would stone such?” 


He said: “No, that was a woman who arouse suspicion 
by her outright misbehavior” (agreed upon), meaning that she 
used to be indiscreet but it was not proven; neither through 
evidence and nor through admission. This means that the 
suspicion of adultery was there, but despite this the Messenger of 
Allah £ did not stone her, for it had not been confirmed, and so 
he * said: 
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“If I were to stone anyone, I would have her stoned”. 
The conjunction “if” in the Arabic language denotes abstention 
due to the absence of something, thus the stoning was not carried 
out due to the absence of evidence. This serves as evidence that 
the ruler is forbidden from imposing a penalty on anyone from 
among the subjects, unless he or she perpetrates a crime which the 
Shari’ah deems to be a crime, and once his or her perpetration of 
the crime has been proven before a competent judge and in a 
court of law, because the evidence could not be admissible unless 
it is established before a competent judge and in a court of law. 


However, the ruler reserves the right to take someone 
accused of a crime into custody before the charge is established, 
pending a court appearance to look into the charge brought 
against him. However, the detention should be for a limited 
period of time and it would be wrong to detain the accused for an 
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indefinite period. This period must be short. Evidence about the 
permissibility of detaining the accused is derived from what Al- 
Tirmidhi reported in a Hasan narration, which Ahmad also 
reported, and Al-Hakim stated that the narration has a Sahih 
chain, on the authority of Bahz bin Hakim on that of his father on 
that of his grandfather who said: 
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“The Messenger of Allah * detained a person accused 
of a crime and then he released him.” It has also been reported 
similarly by Al-Hakim on the authority of Abu Hurayrah that 
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“The Messenger of Allah detained someone accused 
of a crime for a day and a night”, and though the chain includes 
Ibrahim bin Khaitam who there is dispute over, it has also been 
reported though other chains by Al-Bayhaqi in Al-Kubra and Ibn 
Al-Jarud in Al-Muntaqi on the authority of Bahzi bin Hakim bin 
Mu’awiyah on that of his father on that of his grandfather: 


“The Prophet * detained someone accused of a crime 
for an hour during the day and then released him”. All of this is 
evidence about the obligation of limiting the period of detention, 
and that it should be for the shortest time possible, since the 
Messenger of Allah ® detained him for a day and a night, and 
that he detained him for an hour during the day. Besides, this 
detention is not a punishment, but it is rather a detention aimed at 
helping with the enquiries. 


As for the third matter, it denotes the prohibition of 
imposing a penalty upon the accused before the charge against 
him has been established; it also denotes the prohibition of 
imposing a penalty which Allah (swt) has made as a punishment 
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in the hereafter, that is the Hellfire, in other words, the prohibition 
of punishing by burning with fire. As for the prohibition of 
inflicting a punishment before establishing the charge, its 
evidence is derived from the narration of the Messenger of Allah 
* in which he & was reported to have said 

gies Ei ey Mel ety ES, 

“If I were to have someone stoned without proof, I 
would have her stoned” (agreed upon from the narration of Ibn 
Abbas), despite the fact that she was known to be an adulteress 
according to what is understood from the words of Ibn Abbas. If it 
were fitting to inflict punishment upon the accused in order to 
make them confess, the Messenger of Allah would have 
tortured that woman to make her confess, knowing that she was 
indiscreet about her illicit behaviour. It is absolutely forbidden to 
punish the accused and ,therefore, it is forbidden to beat the 
accused before the charge has been established. It is also 
forbidden to insult him or to inflict upon him any punishment as 
long as his guilt has not been confirmed. This is supported by 
what has been narrated from Ibn Abbas: 
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“A man who had drunk wine and become intoxicated 
was found staggering on the road, so he was taken to the 
Prophet *%. When he was opposite Al-Abbas's house, he 
escaped, and entered Al-Abbas’s house, so he grasped hold of 
him. When that was mentioned to the Prophet =, he laughed 
and said: Did he do that? and he gave no command regarding 
him.” (reported by Abu Dawud and Ahmad, with the wording 
from Abu Dawud). So the Messenger of Allah & did not apply 
the punishment upon that man because he did not confess and nor 
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were the charges against him established in his presence. This 
means that he was accused of drunkenness but this was not 
confirmed and thus he was not tortured in order to make him 
confess and no penalty was imposed upon him just for the mere 
accusation. Therefore, it would be wrong to inflict any 
punishment on the accused prior to the establishment of the 
charge before a competent judge and in a court of law. 


As for the reports of “Al-Jfk” (the lie) incident that ‘Ali 
(ra) beat the slave-girl before the Messenger of Allah *, it should 
be recognised that the slave-girl was not accused, thus it cannot 
be used as evidence denoting the permissibility of beating the 
accused. Besides the narration of ‘Ali’s (ra) beating of Burayrah, 
the Messenger of Allah’s & slave-girl, was reported by Bukhari 
and he said that ‘Ali (ra) said to the Messenger of Allah & “Ask 
the slave-girl”. It was the Messenger of Allah & who did the 
asking. Bukhari did not mention that ‘Ali (ra) had beaten the 
slave-girl. To quote from the narration 
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“Ali bin Abi Talib said O Messenger of Allah %, Allah 
has not made it hard upon you and there are plenty of other 
women other her, and if you ask the slave-girl, she will tell you 
the truth.” So the Messenger of Allah & summoned the slave- 


girl and said: “O Burayrah!...” In another narration from Al- 
Bukhari, it was reported: 
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“The Messenger of Allah *% came to my house and 
asked about my slave-girl; she said: “No by Allah, I do not 
know of any fault in her other than that she would sleep to the 
point that the sheep would enter and eat her dough. Some of his 
companions rebuked her and said: “Tell the truth to the 
Messenger of Allah...”, and Al-Bukhari did not mention that ‘Ali 
(ra) had beaten the slave-girl. 


However, in other reports, it was mentioned that ‘Ali (ra) 
had beaten the slave-girl. Ibn Hisham mentioned that he did beat 
her. In the Sirah of Ibn Hisham it was reported: 
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“As for ‘Ali, he said: “O Messenger of Allah & Women 
are many, and you can easily take one for another. Ask the 
slave-girl, for she will tell you the truth.” So the Messenger of 
Allah * called Burayrah to ask her, and ‘Ali got up and gave 
her a violent beating, and said: “Tell the Messenger of Allah % 
the truth.” To which she replied: “I know only good of her”. 
Assuming that this report is sound, it however does not stipulate 
the permissibility of beating the accused, because the slave-girl 
Burayrah was not accused in this case and it cannot be said that 
she was a witness. She was not beaten for being a witness because 
the Messenger of Allah ® did ask other people but did not beat 
them. He & asked Zaynab Bint Jahsh and he did not beat her, 
despite the fact that her sister Hamnah Bint Jahsh used to spread 
rumours about 'Aisha (ra) as Al-Bukahri reported in the narration 
of Al-Ifk: 
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“She said: her sister Hamna set about fighting her 
battle; she perished alongside those who perished”. Hence, 
Zaynab was suspected of knowing something and she was 
questioned, but she was never beaten. Therefore, it would be 
wrong to say that Burayrah was beaten in her quality as a witness; 
rather, she was rather beaten in her quality as the slave-girl of the 
Messenger of Allah &. The Messenger of Allah * is entitled to 
beat his slave-girl and to order her beating. The Messenger of 
Allah “did ask his slave-girl and he asked others as well and at 
the same time he kept silent over Ali’s (ra) beating of the slave- 
girl and over the companions reprimanding her. However he & 
did not beat any other person and nor did he keep silent over the 
beating of any other person, which indicates that he permitted 
her beating because she was his & slave-girl, and one is entitled 
to beat his slave-girl in order to discipline her or to investigate a 
matter. Therefore, this narration cannot be used as evidence about 
the permissibility of beating the accused and the evidence 
pertaining to the prohibition of his beating stands; this is reflected 
in the saying of the Messenger of Allah *: 
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“If I were to stone someone without proof, I would 
have her stoned.” (agreed upon from Ibn Abbas). Therefore, it is 
absolutely forbidden to beat, insult, reprimand or torture the 
accused. It is however permitted to detain him because evidence 
exists about this. 


This is as far as the prohibition of inflicting punishment 
upon the accused prior to establishing the charge is concerned. As 
for the prohibition of inflicting a punishment which Allah (swt) 
has made a punishment in the Hereafter, its evidence is reflected 
in what Al-Bukhari reported on the authority of ‘Ikrimah who 
said: 
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“Some Zanadiqa (atheists) were brought to “Ali and he 
burnt them. The news of this event, reached Ibn ‘Abbas who 
said, "If I had been in his place, I would not have burnt them, 
as Allah's Prophet = forbade it, saying, 'Do not punish 
anybody with Allah's punishment (fire).”. Al-Bukhari narrated 
on the authority of Abu Hurayrah that the Messenger of Allah & 
said 
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“it is none but Allah Who punishes with fire”. Abu 
Dawud reported from the narration of Ibn Mas’ud with the words, 
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“for no one punishes with fire except the Lord of the 
fire”. Therefore, if the accused was brought before a competent 
judge in a court of law and shown to have committed the crime he 
was accused of, he should not be punished by fire, nor by that 
which is similar to it, such as electricity and nor by anything else 
which Allah (swt) punishes with. Furthermore, it is forbidden to 
inflict any punishment from among those not decreed by the 
Legislator (swt). This is so because the Legislator (swt) has 
determined the punishments to be imposed upon the guilty 
parties, and these are killing, lashing, stoning, exile, cutting, and 
imprisonment, destruction of property, imposing a fine, 
vilification and branding any part of the body. Apart from these, it 
is forbidden to inflict any other type of punishment upon anyone. 
Hence, no one should be punished by burning with fire, though it 
is permitted to burn his property, and nor should anyone be 
punished by pulling his nails, nor by pulling his eyebrows, nor by 
electrocution, nor by drowning, nor by pouring cold water over 
him, nor by starving him, nor by letting him go cold and nor by 
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anything similar. Punishing the accused should be confined to the 
penalties decreed by the Shari’ah and the ruler is forbidden from 
applying any other form of punishment apart from_ these. 
Therefore, it is absolutely forbidden to torture anyone, and 
whoever does so will be violating the Shari'ah. If it is established 
that someone has tortured anyone else, he will be punished. These 
are the evidences of this article. 


Article 14 


Actions are originally bound by the Shari’ah rules. Hence, no 
action should be undertaken unless its rule is known. The 
things on the other side are originally Mubah (permitted) as 
long as there is no evidence that stipulates prohibition. 


The Muslim is commanded to conduct his actions 
according to the Shari’ah rules. Allah (swt) says 


“But no, by your Lord, they will not [truly] believe 
until they make you, [O Muhammad], judge concerning that 
over which they dispute among.” (TMQ 4:65). 


He (swt) also says, 
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“And whatever the Messenger has given you - take; 
and what he has forbidden you - refrain from. ” (TMQ 59:7). 


Therefore, the origin is that the Muslim restricts himself to 
the Shari’ah rules. Besides that the Shari’ah principle states: “No 
rule before the advent of Shari’ah”. In other words, no matter 
should be given any rule whatsoever before the advent of the rule 
of Allah (swt) pertaining it. Hence, before the advent of Allah’s 
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(swt) rule, no matter should be given any rule. This means that it 
should not be given the rule of permissibility, for the /baha is a 
Shari’ah rule that must be established through the address of the 
Legislator; otherwise it cannot be considered a Shari’ah rule. This 
is so because the Shari’ah rule is the speech of the Legislator 
related to the actions of the worshippers. Therefore, anything that 
has not been mentioned in the address of the Legislator cannot be 
considered a Shari’ah rule. Therefore, permissibility is not the 
non-advent of a prohibition, it is rather the advent of Shari'ah 
evidence stipulating the Mubah (permitted); in other words, the 
advent of the choice from the Legislator to either undertake or 
abstain. Therefore, the origin is the abidance by the speech of the 
Legislator, not the Ibahah; because the rule of /bahah itself 
requires a confirmation from the speech of the Legislator. This 
principle is general, covering the actions and the things. So if a 
Muslim wanted to perform any action, it would be incumbent 
upon him to abide by the rule of Allah (swt) pertaining that 
action. Therefore, he must search for that rule until he knows it 
and abides by it. In the same manner if a Muslim wanted to take 
or give anything, whatever that object may be, it is incumbent 
upon him to abide by the rule of Allah (swt) regarding that object. 
So he must search for that rule until he knows it and abides by it. 
This is what the verses and the hadith have indicated in their 
literal indication and their understanding. Therefore, it is 
forbidden for a Muslim to undertake any action or to act towards 
anything upon other than the Shari’ah rule; rather he is obliged to 
abide by the Shari’ah rule in every action he undertakes and in 
every matter. After Allah (swt) revealed 
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“This day I have perfected for you your religion and 


completed My favor upon you and have approved for you 
Islam as religion. ” (TMQ 5:3), and after He (swt) says, 
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“And We have sent down to you the Book as 
clarification for all things.” (TMQ 16:89), neither one single 
action, nor one single object has been left except that Allah (swt) 
has explained the evidence for its rule, and it is forbidden for 
anyone, having understood these two verses, to claim that some 
actions, some things or some situations are devoid of the Shari'ah 
rule; meaning that Shari’ah has completely ignored it and 
,therefore, it failed to designate an evidence or a sign to draw the 
attention of the obligated to the presence of this Shari’ah rule, in 
other words, the presence of an ///ah that indicated the rule to the 
person obligated to abide by it; is it Wajib, or Mandub, or Haram, 
or Makruh or Mubah? Such a claim and anything similar is 
considered a slander against Shari’ah. Therefore, it is forbidden 
for anyone to claim that such action is permitted because no 
Shari’ah rule related to it has been mentioned and the principle is 
that if no Shari’ah rule is mentioned it must be permitted, and in 
the same way it is not permitted for anyone to say that this object 
is permitted because there is no Shari’ah evidence related to it so 
the origin is permissibility if there is no Shari’ah evidence. It is 
forbidden to claim this because every action and everything has 
its evidence in Shari’ah; one must search for the rule of Allah 
(swt) pertaining to the action or the object to take it and apply it 
as opposed to making it permitted under the pretext that there is 
no evidence for it. 


However, since the Shari’ah rule is the speech of the 
Legislator related to the actions of the worshippers, the speech has 
,therefore, come to deal with the action of the worshipper, not to 
deal with the object. This speech has come to deal with the object 
in consideration of its connection to the action of the worshipper. 
Thus the speech is originally directed at the action of the 
worshipper and the object came linked to the action of the 
worshipper. This is whether the speech was regarding the action 
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without any mention of the object whatsoever, such as Allah (swt) 
saying 
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“Eat and drink” (TMQ 2:60), or it has come regarding 
the object without any mention of the action whatsoever, such as 
Allah (swt) saying 
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“Prohibited to you are dead animals, blood, the flesh of 
swine.” (TMQ 5:3). Accordingly, the rule of prohibition in these 
three things is only in relation to the action of the worshipper in 
terms of eating, buying, selling and hiring and other actions. 
Therefore, the Shari'ah rule deals with the action of the 
worshipper, whether this were a rule for the action or a rule for 
the object. This is why the origin in actions is to be restricted (to 
the Shari’ah rule) because the address is only related to the action 
of the worshipper. 


However, by scrutinising the elaborated evidences of the 
Shari’ah rules, it becomes clear that within the texts which have 
come as evidences of the rules, the state of the text that acts as an 
evidence for the action is different to the state of the text that acts 
as evidence for the object, in terms of the manner in which the 
address is directed. In the text related to the action, the address is 
directed to the action alone, regardless of whether the object is 
mentioned or not. For instance, Allah (swt) says, 
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“Allah has permitted trade and has_ forbidden 
interest.” (TMQ 2:275) And He (swt) says, 
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“O you who have believed, fight those adjacent to you 
of the disbelievers. ” (TMQ 9:123) And He (swt) says, 
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“Let a man of wealth spend from his wealth.” (TMQ 
65:7) And He (swt) says, 
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“And if one of you entrusts another, then let him who 
is entrusted discharge his trust [faithfully].” (TMQ 2:283) And 
Allah (swt) says, 


Cah ile p 
“Eat and drink” (TMQ 2:60). And the Messenger of 
Allah & said 
«8584 a) & edly owe! 
“Both parties in a business transaction have the righ 


(the choice to annul it) so long as they have not separated.” 
agreed upon through Ibn Umar and others. 


And he * said 
«orl je gas, 


“Give the worker his wage” reported by Ibn Maja through 
Ibn Umar and Al-Bayhaqi through Abu Hurayrah with a chain 
that was deemed as Hasan by Al-Baghawi. 


In all of these texts, the address has been directed at the 
action, and the object has not been mentioned. 


And in other examples, Allah (swt) says, 
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“And from each you eat tender meat.” (TMQ 35:12). 
And He (swt) says, 


CGb is iin i lats > 
“To eat from it tender.” (TMQ 16:14). And He (swt) 
says, 
(Miletiie west) 


“And brought forth from it grain, and from it they 
eat.” (TMQ 36:33). And He (swt) says, 
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“Indeed, those who devour the property of orphans 
unjustly.” (TMQ 4:10).And Allah (swt) says, 
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“That they may eat of His fruit.” (TMQ 36:35). 


The address in all these is also directed at the action, 
although the object has been mentioned and this is similar to the 
address related directly to the action of the worshipper. 


This state is different to the state of the text related to the 
object, where the address is directed exclusively towards the 
object, regardless of whether the action was mentioned alongside 
it or not. For instance Allah (swt) says 


“Prohibited to you are dead animals.” (TMQ 5:3). 
Allah (swt) also says 
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“He has only forbidden to you dead animals, blood, the 
flesh of swine. ” (TMQ 2:173). Allah (swt) also says 
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“And We have sent down rain from the sky.” (TMQ 
23:18).Allah (swt) also says 
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“And made from water every living thing.” (TMQ 
21:30). Also, the saying of the Messenger of Allah (saw) 
pertaining the sea water: 
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“Its water is pure (and a means of purification) and its 
‘dead meat' is permissible (to eat).” (Sahih as reported by Malik 
through Abu Hurayrah). 


In all of these the address is directed at the object without 
mention of the action. 


For instance, Allah (swt) says 
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“O you who have believed, indeed, intoxicants, 
gambling, [sacrificing on] stone alters [to other than Allah], 
and divining arrows are but defilement from the work of 
Satan, so avoid it that you may be successful.” (TMQ 5:90). 
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Allah (swt) says 
i - Bes Avg oT pI 
(Dos cM AT hl) 

“Have you seen the water that you drink?” (TMQ 


56:68). 
Allah (swt) says 


€Oiis gil [5UT 235c sit 


“Have you seen the fire that you kindle?” (TMQ 56:71). 
Allah (swt) says 


CA Ee Oph NG Lt oS ys) 


“And from the fruits of the palm trees and grapevines 
you take intoxicant. ” (TMQ.16:67). 


Allah (swt) says 


CD oy ph 


“And indeed, for you in grazing livestock is a lesson. 
We give you drink from what is in their bellies - between 
excretion and blood - pure milk, palatable to drinkers.” (TMQ 
16:66). 


The address in all of these texts is directed at the object, 
though the action has been mentioned. Such an address is related 
to the object; thus it is an outlining of a rule pertaining to that 
object. However, the rule’s relation to the object is reflected in the 
fact that it outlines its rule vis-a-vis the action of the worshipper, 
not vis-a-vis the object detached from the action of the servant, 
since it is inconceivable for a object to have a rule unless it is 
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related to the servant. Therefore, the difference in the state of the 
text becomes clear with regard to the manner in which the address 
is targeted. 


This difference indicates that although the Shari'ah rule is 
the speech of the Legislator related to the actions of the 
worshippers some rules specified to things have however come to 
outline the rule of these things in an unrestricted manner, even 
though their rule was in relation to the worshipper as opposed to 
being isolated from the worshipper. Through scrutiny, this 
indication outlines to us that the rules of things have come 
through a general evidence, which in turn has come to outline the 
evidence of the actions, and that whatever came specifically 
related to things is in fact an exception from the general rule 
which had come as evidence for them through the evidence of the 
actions. This is so because detailed study has revealed that the 
Shari’ah text in which the address was directly targeted at the 
action has come in general terms. Therefore, all the things related 
to it would be permitted because the request to perform or the 
choice was general, encompassing all that which is permitted vis- 
a-vis this request, and the prohibition of something requires a text. 
For instance, Allah (swt) says 


C5 Cao gtsemial GUN 55) 


“And He has subjected to you whatever is in the 
heavens and whatever is on the earth - all from Him.” (TMQ 
45:13). This means that the things in the skies and the earth have 
been created for us by Allah, and ,therefore, are permitted. 


Allah (swt) also says 
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“Allah has permitted trade and has forbidden interest 
(usury).” (TMQ 2:275) which means that Allah (swt) has made 
the buying and selling of all things permitted; thus the ibahah of 
selling and buying any of these things does not require an 
evidence, because the general evidence comprises everything. So, 
the prohibition of selling something, such as alcohol for instance, 
requires evidence. 


Also, Allah (swt) says 


CEL Sule os NT 3 LG 1,5) 

“O mankind, eat from whatever is on earth [that is] 
lawful and good.” (TMQ 2:168) which means that eating 
everything is Halal (lawful); thus the eating of a specific item 
does not require an evidence to make it Halal, because the general 
evidence has made it Halal. The prohibition of eating something, 
such as dead meat for instance, requires evidence. 


Allah (swt) says 
CVS Ty Listy Leas > 


“And eat and drink, but be not _ excessive 
(extravagant).” (TMQ 7:31) which means that the drinking of 
everything is permitted; thus the drinking of a specific item does 
not require an evidence to make it permitted, because the general 
evidence has made it permitted. However, the prohibition of 
drinking a specific item, such as intoxicants for instance, requires 
evidence. 


Similar to these, general evidences are found permitting 
everything related to actions such as talking, walking, playing, 
smelling, inhaling, looking and other actions which man 
performs; thus the permission of anything related to them does 
not require an evidence, but the prohibition of anything related to 
these actions does require an evidence to make it forbidden. 
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Therefore, the evidences brought by the texts and targeted 
at the actions have outlined the rule of things in a general and 
unrestricted manner; ,therefore, they do not require other texts to 
outline their rules. Thus, the advent of specific texts related to 
things, once the general rule of these things had been outlined, 
serves as evidence that these specific rules have come to exclude 
the rule of these things from the general rule. Hence, the Shari'ah 
texts have come to outline the Shari’ah rule pertaining things, 
denoting that they are permitted; hence, they are permitted unless 
a text exists to prohibit them. It is in this manner that the Shari’ah 
principle “The origion of things is ibahah” is derived. These are 
the evidences for this article. 


Article 15 


The means to Haram (unlawful) are forbidden if they most 
likely lead to Haram. But if there is a doubt that a means 
might lead to Haram, then this means will not be forbidden. 


The evidence of this article is reflected in Allah’s (swt) 
saying 
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“And do not revile those they invoke other than Allah, 
lest they insult Allah in enmity without knowledge.” (TMQ 
6:108). Insulting the disbelievers is permissible and Allah (swt) 
has insulted them in the Quran. However, if this insult were to 
lead the disbelievers to most probably insult Allah (swt), it would 
become prohibited. This is because insulting Allah (swt) is not 
permittedm and it is prohibited in the sternest fashion. This is how 
the Shari’ah principle, “the means to something forbidden is also 
forbidden”, has been deduced. However, the means becomes 
prohibited if it would most likely lead to something prohibited, 
since the prohibition of insulting their idols was because it was 
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the cause which would lead to the insulting of Allah (swt) — as 
demonstrated by the use of the letter “fa” (lest) of causality in the 
verse, and if it was not most likely that Allah (swt) will be 
insulted because of insulting their idols, like the most likely 
probability (ghalabat Al-dhann) required in any Shari’ah rule, 
then the “fa” which indicates causality would not have been used 
to indicate the prohibition. Therefore, if the means were not 
considered in the most likely probability to lead to Haram but it 
was merely feared that it may lead to Haram, such as a woman 
going out without a face cover, where it is feared that it might 
cause Fitnah, the means in this case would not be Haram, because 
the mere fear that it might lead to Haram is not sufficient to 
watrant a prohibition. On top of that, the Fitnah with respect to 
itself is not prohibited upon the woman herself. This is the 
evidence of this article. 


Another similar principle to this one is the following 
principle: “Jf one specific item of a Mubah thing leads to harm, 
that particular item becomes Haram and the thing remains 
Mubah”’. This is reflected in what is narrated when the Messenger 
of Allah * passed through the land of Al-Hijr and people took 
water from its well. When they left the Messenger of Allah 
said 
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“Do not drink anything from its water and do not use it 
to make ablution for prayer. And whatever dough you prepared, 
give to the animals and do not eat anything from it. And no one 
goes out tonight but with a company.” reported by Ibn Hisham in 
his Sirah and Ibn Hibban in his Al-Thigat. Drinking water is 
permitted, but that particular water, which is the water of 
Thamud, has been made prohibited by the Messenger of Allah & 
because it led to harm. However, water in general remained 
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permitted. Also, it is permitted for a person to go out at night 
without a companion, but the Messenger of Allah * prohibited 
anyone from among that army, in that particular night and at that 
particular place, from going out because it led to harm. Apart 
from this, going out at night without a companion remained 
permitted. This serves as evidence that a particular item of the 
permitted thing becomes prohibited if it led to harm, while the 
thing in general remains permitted. 
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The System of Ruling 


Article 16 


The system of ruling is a unitary system and not a federal 
system. 


The only correct system for ruling is the unitary system 
and nothing else is acceptable. This is because the Shari’ah 
evidence brought it alone and prohibited anything else; it was 
narrated by ‘Abd Allah b. Amr b. Al-‘As that he heard the 
Messenger of Allah * say 
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“He who swears allegiance to a Caliph should give him 
the grasp of his hand and the sincerity of his heart (i. e. submit 
to him both outwardly as well as inwardly). He should obey him 
to the best of his capacity. If another man comes forward (as a 
claimant to Caliphate), disputing his authority, they (the 
Muslims) should behead the latter.” (reported by Muslim). And 
it is narrated by Abu Sa‘id Al-Khudri that the Messenger of Allah 
& said, 
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“When oath of allegiance has been taken for two 
caliphs, kill the one for whom the oath was taken later.” 
(reported by Muslim). The angle of deduction from these two 
narrations is that the first narration explains that in the scenario 
that the Imamate, in other words, the Khilafah, is given to htto 
dispute with him over this Khilafah it would be obligatory to fight 
him and to kill him if he did not give up his contention. So the 
narration clarifies that whoever contends the leadership of the 
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Khalifah in the Khilafah must be fought. And this is an allusion to 
indicate the prohibition of the division of the state, 
encouragement not to permit its division and prohibiting any 
separation from it even through the use of force to maintain its 
unity. As for the second narration, it is regarding the scenario 
when the state does not have a head, in other words, a Khalifah, 
and the leadership of the state, in other words, the Khilafah, was 
given to two people and so the second of them should be killed, 
and by greater reasoning if it was given to more than two. And 
this is an allusion to indicate the prohibition of the division of the 
state. This means the prohibition of making the state into multiple 
states and it being obligatory that the state is one. Consequently 
the system of ruling in Islam is a unitary system and not a federal 
system and anything other than the unitary system is conclusively 
prohibited, and for this reason the article was drafted. 


Article 17 


The ruling is centralised and the administration is 
decentralised. 


This article was drafted in order to separate between the 
rule and the administration. The difference between the two of 
them is apparent from two angles: from the reality of each of 
them and from the actions of the Messenger of Allah & in the 
appointment of the governors (Wali) and the assignment of civil 
employees. As for the reality of each of them, the rule (Hukm), 
power (Mulk) and the authority (Sultan) have the same meaning, 
and that is the authority which implements the laws. It is 
mentioned in the Al-Muheet dictionary that “...Al-Mulk is 
greatness and Sultan”, and in another place “A/-Sultan is the proof 
and the capability of Mulk’, and in a third place “Al-Hukm: the 
decree...and Al-Haakim is the one who implements the Hukm’’. 
And this means that the rule linguistically means the decree and 
the Haakim (ruler) linguistically is the implementer of the rule, 
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and what is intended by the rule in this article is the 
terminological meaning; the implementation of the laws, in other 
words, the power, the authority and the capability of rule. Or by 
another expression, the action of leadership which the Shari’ah 
obligated upon the Muslims with the words of the Messenger ® 
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“It is unlawful for three people in any barren land not 
to appoint one of them as their leader” reported by Ahmad 
through ‘Abd Allah Bin Amr, and the action of leadership is the 
authority which is used to prevent injustice and to settle disputes, 
or by another expression the rule is the guardianship of the 
authority mentioned in His (swt) words 
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“O you who have believed, obey Allah and obey the 
Messenger and those in authority among you.” (TMQ 4:59) 
and His (swt) words 
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“But if they had referred it back to the Messenger or 
to those of authority among them.” (TMQ 4:83), which is the 
undertaking of practically governing matters. This is the reality of 
the rule. Based upon that, the guardianship of the authority, the 
leadership and the power are the rule, and anything else is 
considered to be administration. Consequently, what the Khalifah 
and the leaders from the governors and workers do in terms of 
managing the affairs of people by implementing the Shari’ah 
rules and the legal judgments is considered to be the rule; 
anything else from what they or others do from those who were 
appointed from the people or by the Khalifah is considered to be 
administration. Accordingly the difference between the ruling and 
administration has become obvious. 
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The Shari’ah gave the rule as described to the Khalifah 
who was elected by the Ummah, or the Amir chosen by them, so 
by the Ummah’s choice for the Amir or by her pledge of 
allegiance to the Khalifah, the Khalifah or the Amir then becomes 
the one who has the right to the rule, or the rule is for the Khalifah 
or the Amir. No one else can take the rule unless it was given to 
them by him, and in this manner the rule is centralised. In other 
words, the rule is for the Ummah to give to a person, Khalifah or 
Amir, and by giving them the rule by the pledge of allegiance or 
by selection or elections, the rule becomes his, and at that time he 
gives the right to rule to whomever he wishes and no one else has 
the right to rule unless he gives it to them. Accordingly, it 
becomes apparent that centralisation of the rule is the restriction 
of the right to the rule with the one whom the Ummah has 
selected, where he is entitled to the rule automatically. No one 
else is entitled to the rule automatically; rather they gain it 
through being granted it by someone else, and are limited with 
respect to this permission by time, place and situation, and in that 
case the reality of the ruling indicates that it is centralised and its 
centralisation is necessary. 


As for the actions of the Messenger of Allah ®, he used to 
send governors to the districts and order them to implement the 
Shari’ah rules upon the people. He also used to appoint civil 
employees in order to carry out the functions not to implement the 
laws. So for example he appointed governors and gave them the 
right to implement the laws and did not restrict the means and 
styles of implementation but rather left that to them. Some of 
them would be written letters which would include the Shari'ah 
rules but not the means or style of their implementation and others 
would be ordered to implement the Shari’ah of Allah (swt); so he 
appointed Amr Bin Hazm as governor and wrote him a letter and 
he appointed Mu’adh Bin Jabal and he asked him how he would 
rule, and then he confirmed the correctness of his view. He also 
appointed ‘Itab b. Usayd as a governor in order to implement the 
Shari’ah of Allah (swt), and he used to appoint people as 
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governors based upon the view of their suitability to execute; it is 
narrated 
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“Imran bin Hussain was appointed to collect the 
Sadagah (Zakah). When he came back, it was said to him: 
'Where is the wealth?' He said: 'Was it for wealth that you sent 
me? We took it from where we used to take it at the time of the 
Messenger of Allah ® , and we distributed it where we used to 
distribute it.” (reported by Ibn Maja and Al-Hakim that 
authenticated it). 


This is different to the civil employees, since their roles 
are limited and they do what is requested of them. For example, 
the Messenger of Allah & appointed ‘Abd Allah Bin Rawaha as 
an estimator who would estimate for the Jews; in other words, 
estimate the yield of crops prior to harvest. It is reported by 
Ahmad with a Sahih chain from Jabir Bin ‘Abd Allah who said, 
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“Allah gave Khaybar to the Messenger of Allah® as 
booty. The Messenger of Allah ® confirmed the Jews on 
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previous crop division between Him and them which was fifty 
percent for each side. He = then sent ‘Abd Allah b. Rawaha to 
assess the division of the crop. When he was finished, he said to 
them: O Jews, you are among the most hateful to me; you killed 
the Prophets of Allah, and you lied upon Allah . But it doesn’t 
promt me to deal unjustly with you . I have estimated twenty 
thousand loads of dates, so if you want they are for you, or for 
me. They said: This is what supports the heavens and the earth, 
and so we accept it, so leave us”. He *® also used to send 
collectors for the Zakat who would collect and deliver it to him, 
and he would pay them their wages, as narrated by Bishr Bin 
Sa‘id Bin Al-Sa’adi Al-Maaliki who said: 
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“Omar b. Khattab (ra) appointed me as a collector of 
Sadaqa. When I had finished that (the task assigned to me) and 
I handed over that to him, he commanded me to (accept) some 
payment (for the work). I said: I performed this duty for Allah 
and my reward is with Allah. He said: Take whatever has been 
given to you, for I also performed this duty during the time of 
the Messenger of Allah *. He assigned me the task of a 
collector and I said as you say, and the Messenger of Allah % 
said to me: When you are given anything without your begging 
for it, (then accept it), eat it and give it in charity.” (reported by 
Muslim). 


So ‘Imran b. Husayn disapproved of the ruler requesting 
the Zakat that he had gathered from him, since he had 
implemented the law of Allah (saw) and given it to those who had 
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right over it in the same way he used to at the time he was 
appointed by the Messenger of Allah (saw), but Busr b. Sa‘id was 
an employee who did what he was assigned to do with respect to 
collecting the Zakat but he did not undertake the implementation 
of the Shari’ah rules. Accordingly the difference between the 
actions of the ruler and the actions of the civil employee has been 
made clear. So the actions of the ruler are the implementation of 
the Shari’ah, in other words, the rule, power and authority, and 
the actions of the civil employees are to undertake the actions and 
not the implementation of the laws, and so they are not from the 
rule but rather they are only part of the administration. 


In addition, the difference between the actions of the ruler 
himself have become clear, since amongst them is the rule which 
is the implementation of the Shari'ah rules and_ the 
implementation of the judgements, and no one has the right to do 
these actions except for the one who is appointed with the right to 
rule according to the position given. And amongst the actions of 
the ruler are the styles and means used in order to achieve the 
implementation, and these are part of the administration, and 
these do not have to be defined for the ruler and he does not need 
to refer back to those who appointed him. Rather his appointment 
as a ruler gives him the right to use the means that he considers 
and the styles that he wants as long as those who appointed him 
did not specify specific styles and means for him, in which case 
he would be obliged by what was specified for him. In other 
words his appointment as a ruler gives him the right to carry out 
the administrative actions as long as there are not administrative 
systems in place originating from those who gave him the right to 
rule, in which case he would follow those systems. 


Consequently, it is clear that the meaning of centralised 
rule is the carrying out of the authority, in other words, of the 
implementation of the Shari’ah, and no one possesses that 
authority unless he was given it by the Ummah and so it is 
restricted to him and is exercised by whoever he gives it to. The 
meaning of decentralised administration is that the ruler who has 
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been appointed does not have to refer to those who appointed him 
in the issues of administration; rather he carries them out 
according to his opinion. And that is established from the reality 
of the rule as has been mentioned in the Shari’ah texts, and from 
the actions of the Messenger * in appointing the rulers. 


This is the evidence for this article. 


Article 18 


There are four types of rulers: the Khalifah, the delegated 
assistant, the governor, and the worker (’amil), and whoever 
falls under the same rule. As for anyone else, they are not 
considered rulers, but rather employees. 


The ruler in the article is the one holding authority who is 
responsible for governing the affairs, irrespective of whether the 
governance was for the whole State or for a part of it. Through 
deduction from the Shari’ah rules, the ones who are made 
responsible for governing the affairs, establishing the laws and are 
to be obeyed with respect to their implementation of the laws are 
these four: the Khalifah, the assistant (delegate minister), the 
governor, and the Amil; and they are to be obeyed due to their 
position of rule. 


With regards to the Khalifah, he is the man who is given 
the pledge by the Ummah (nation) to establish the Deen 
(religion)as their representative, and so he establishes the hudud, 
implements the laws, and carries out the Jihad, and he is owed 
obedience: 
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“He who swears allegiance to a Caliph should give him 
the grasp of his hand and the sincerity of his heart (i. e. submit 
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to him both outwardly as well as inwardly). He should obey him 
to the best of his capacity. If another man comes forward (as a 
claimant to Caliphate), disputing his authority, they (the 
Muslims) should behead the latter.” (reported by Muslim 
through ‘Abd Allah b. Amr b. Al-‘As). 


As for the delegate minister, he is the assistant who assists 
the Khalifah in running the governing of the affairs; in other 
words, the general, continuous binding governorship. The 
evidence for this is that he is the one in a position of rule who 
must be obeyed in the issues that the Khalifah charged him with 
or requested him to assist him in carrying out the affairs. Ahmad 
reported with a good chain from ‘Aisha (ra) that she said: the 
Messenger of Allah * said, 
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“ When Allah (swt) appoints a governer over Muslims, 
and desire good for him (this ruler), Allah (swt) appoints a 
sincere minister (assistant) to him who will remind him if he 
forgets and helps him if he remembers.” 


As for the governor, he is the man who the Khalifah gives 
authority to over one of the governorates of the State. The 
evidence that he is in a position of ruling who must be obeyed is 
what is reported by Muslim from Auf Bin Malik Al-Ashja’i who 
said that he heard the Messenger of Allah * say 
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“,..mind you! One who has a governer appointed over 
him and he finds that the governer indulges in an act of 
disobedience to Allah, he should condemn his act, in 


disobedience to Allah, but should not withdraw himself from his 
obedience.” 
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As for the ‘Amil he is the one who the Khalifah puts in charge of, 
or his representative, a village, town or part of a governorate. His 
work is like that of the governor except that he is ruling over a 
part of the governorate and not the whole of it and accordingly he 
is a ruler who must be obeyed like the governor, because he is a 
leader coming either from the Khalifah or the governor. Al- 
Bukhari reported from Anas b. Malik who said that the Messenger 
of Allah & said 
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“Listen and obey even if an Ethiopian whose head is like a 
raisin where made your ruler”. Muslim reported from Umm AI- 
Husayn who said that she heard the Prophet & give a sermon in 
the farewell pilgrimage where he said 
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“and even if a slave who leads you by the book of Allah is 
appointed over you, listen to him and obey”. 


With respect to the expression “and whoever falls under 
the same rule”, this means the Madhalim judge and the judge of 
judges if he is given the authority to appoint and remove the 
Madhalim judge, as well as the powers of the judges in 
Madhalim, since the judge of Madhalim is from the rule as is the 
subject of article 78. 


Article 19 


It is not permitted for anyone to be in charge of ruling or any 
action considered to be from the ruling unless they are male, 
free, adult, sane, just, capable of carrying out the 
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responsibility, and it is not permitted for anyone other than a 
Muslim. 


Allah (swt) has decisively prohibited for a disbeliever to 
be a ruler over the Muslims, as Allah (swt) says 
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“And never will Allah give the disbelievers over the 
believers a way [to overcome them].” (TMQ 4:141), and to 
make the disbeliever a ruler over the Muslims is to grant him a 
way over them, and Allah (swt) categorically forbade that through 
His (swt) use of the letter “never” which is an indication that the 
prohibition of the disbeliever having a way over the Muslims, in 
other words, for the disbeliever to be a ruler over them, is a 
decisive prohibition and so it conveys that it has been made 
Haram. Additionally, Allah (swt) made it a condition that the 
witness for the return to one’s wife after divorce has to be 
Muslim; Allah (swt) says 
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“And when they have [nearly] fulfilled their term, 
either retain them according to acceptable terms or part with 
them according to acceptable terms. And bring to witness two 
just men from among you.” (TMQ 65:2), and the understanding 


taken is not to take from other than among you. Also, the witness 
in debts has to be a Muslim; Allah (swt) says 
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“And bring to witness two witnesses from among your 
men.” (TMQ 2:282); in other words, not from men other than 
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yours. So if a condition for witness in these two issues is that they 
must be Muslim, then by greater reasoning it is a condition for the 
ruler to be Muslim. Also, ruling is the implementation of the 
Shari’ah rules and the judgments of the judiciary, and they are 
ordered to judge according to the Shari’ah, so accordingly it is a 
condition that they are Muslim. The rulers are those who are 
charged with authority, and when Allah (swt) ordered the 
obedience to them and that issues related to security and fear be 
referred to them, it is made a condition that those charged with 
authority must be Muslims; Allah (swt) says 
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“O you who have believed, obey Allah and obey the 
Messenger and those in authority among you.” (TMQ 4:59) 
and 
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“And when there comes to them information about 
[public] security or fear, they spread it around. But if they 
had referred it back to the Messenger or to those of authority 
among them.” (TMQ 4:83). He (swt) said “from you” in other 
words, not from other than you, and “among them” in other 
words, not from other than them. These verses indicate that it is a 
prerequisite that the one who has authority must be Muslim. 


The fact that the Quran did not mention the one in 
authority except that it was accompanied with a mention that they 
were Muslims confirms that it is a prerequisite for the ruler to be 
Muslim. Also, the ruler has complete obedience from the Muslims 
and the Muslim is not charged with obeying the disbeliever, since 
he is commanded by the text only to obey the Muslim who holds 
the authority; Allah (swt) says 
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“O you who have believed, obey Allah and obey the 
Messenger and those in authority among you. ” (TMQ 4:59), so 
the fact that it was ordered to obey those in authority from the 
Muslims and not other than them is another indication that it is 
not obligatory to obey the disbeliever who has authority and there 
is no ruler without obedience. It cannot be argued that the Muslim 
is charged with obeying the department manager if they were a 
disbeliever, since he is not a person of authority but rather he is a 
civil employee, so obedience to him is due to the command of the 
person of authority to obey the department manager, and the 
discussion is about the obedience to one of authority and not the 
employee. Due to this it would not be correct for someone to be in 
authority over the Muslims unless he is Muslim, and it is not 
correct for him to be a disbeliever, so accordingly it is absolutely 
not permitted for the ruler to be a disbeliever. 


As for the condition that the ruler be male, it is due to 
what was narrated by Abu Bakrah saying “When the Messenger 
of Allah was informed that the daughter of Kisra had been 
given the reign over the Persians he said: 
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“Never will succeed such a nation that makes a woman 
their” (reported by Al-Bukhari). The notification of the Prophet 
% of the negation of success for whoever commissions a woman 
in authority over them is a prohibition of her assignment, since it 
is from the forms of request. And the fact that this notification 
came as a censure is an indication that the prohibition is decisive, 
and accordingly commissioning a woman to the ruling is Haram 
(forbidden) and it is from this evidence that this condition of 
ruling is derived. 
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As for the condition that the ruler be just, this is because 
Allah (swt) made it a prerequisite that the witness be just; Allah 
(swt) says 
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“And bring to witness two just men from among you.” 
(TMQ 65:2), and so the one who is more significant than the 
witness, such as the ruler, must by greater reasoning also be just. 
That is because if the just character has been made a condition for 
the witness then for it to be a condition for the ruler is of a higher 
priority. 


As for the condition of being free, that is because the slave 
does not possess the independence of conduct for himself, so how 
can he undertake the governing of other peoples’ affairs. Also, the 
issue of being enslaved means that the time of the slave belongs 
to his master. 


As for the condition of being an adult, this is because it is 
not permitted for the ruler to be a child, due to what was reported 
by Abu Dawud from ‘Ali Bin Abi Talib (ra) who said that the 
Messenger of Allah & said, 
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“The Pen has been lifted from three (their actions are 
not recorded): A boy till he reaches puberty, a sleeper till he 
awakes, a lunatic till he is restored to reason.”, and it come with 
another wording 
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“There are three whose actions are not recorded: a 
lunatic whose mind is deranged till he restored to 
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consciousness, a Sleeper till he awakes, and a boy till he reaches 
puberty.”. And the pen being raised means that it is not correct 
that he acts independently in his affairs, and he is not responsible 
according to the Shari'ah, and so accordingly it is not correct that 
he could be the Khalifah or anything else below him from the 
positions of ruling since he does not possess the right to act 
independently. Another evidence for the absence of permission 
for a child to be the Khalifah is what has been reported in Al- 
Bukhari 
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“from Abi Agil Zuhra Bin Ma’bad, from his 
grandfather ‘Abd Allah Bin Hisham, who was born during the 
lifetime of the Prophet & that his mother, Zainab bint Humaid 
has taken him to Allah’s Prophe t® and said, “O Allah’s 
Prophet! Take his pledge and allegiance (for Islam). The 
Prophet *% said, “He (Abdullah bin Hisham) is a little child,” 
and passed his hand over his head and invoked Allah for 
him...”. Therefore, if the pledge of a child is not necessary and he 


is not obliged to give the pledge to the Khalifah, then by greater 
reasoning it is not permitted for him to be the Khalifah. 


With respect to the condition of being sane, this is because 
it is not correct for him to be insane, due to the words of the 
Messenger of Allah & 
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“The pen has been lifted from three (their actions are 
not recorded)” in which he mentioned 
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“a lunatic whose mind is deranged till he restored to 
consciousness”. From the meaning of the raising of the pen is 
that he is not responsible, since rationality is the focus of 
responsibility and a condition for the correctness of any 
transactions. The actions of the Khalifah are with regards to the 
law and implementing the Shari’ah injunctions, and so it would 
not be correct for him to be insane since it is not correct for the 
insane person to act independently with regards to his own affairs, 
so ,therefore, by greater reasoning it stands that it would not be 
correct for him to have authority over the people’s affairs. 


As for the condition that he should be capable of carrying 
out the responsibility, this is from what is necessitated from the 
pledge with respect to the Khalifah and necessitated from the 
contract of appointment of anyone other than the Khalifah from 
the assistants and governors and workers (‘Ummal), since the one 
who is incapable is not capable of upholding the affairs of the 
subjects by the Book and the Sunnah which he had given the 
pledge upon or agreed upon according to the contract of 
appointment. 


From the various evidences to prove this: 


1 — Muslim reported from Abu Dharr who said 
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“I said: O Messenger of Allah, Why don’t you appoint me (to 
an official position)? He & patted me on the shoulder with his 
hand and said, “O Abu Dharr, you are a weak man and it is a 
trust and it will be a cause of disgrace and remorse on the Day 


of Resurrectin except for one who takes it up with a full sense of 


responsibility and fulfils what is entrusted to him (discharges its 


obligations efficiently.)” 
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So this explains the issue by taking it by its right and performing 
what is upon him from it; in other words, to be capable of it, and 
the indication which is decisive is that the Messenger & said who 
takes it and is not capable — 
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“it will be a cause of disgrace and remorse on the Day of 
Resurrectin except for one who takes it up with a full ...”. 


2 — Al-Bukhari reported from Abu Hurayrah that the Messenger 
& said 
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"When trust (honesty) is lost, then wait for the Hour. It was 
asked, “How will trust (honesty) be lost, O, Allah’s Propher?” 
He said, “When authority is given to those who not deserve it, 
then wait for the Hour.” 


So this narration indicates the decisive prohibition for the 
responsibility to be placed with those who are incapable. The 
decisive indication (Qarina) is wasting the trust and it is from the 
signs of the Day of Judgement; all this to indicate the great sin for 
the responsibility to be entrusted to whoever is not capable to 
fulfil it. 


As for how the capability should be defined, this requires 
examination since it could be connected to bodily or mental 
illness etc., and for that reason it is left undefined for the 
Madhalim court to confirm that, for example, the candidates for 
the Khalifah fulfil the necessary requirements. 


Article 20 


Accounting of the rulers by Muslims is one of their rights and 
an obligation of sufficiency upon them. The non-Muslim 
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subjects have the right to voice complaint regarding the 
ruler’s injustice towards them or misapplication of the rules 
of Islam upon them. 


When the ruler is appointed upon the people in order to 
rule them he has only been appointed to govern their affairs, so if 
he falls short in this governing then accounting him becomes 
necessary. Although his accounting lies with Allah (swt) and the 
recompense of his fault or negligence is punishment (from Allah 
(swt)), Allah (swt) gave the Muslims the right to account the ruler 
and made this accounting an obligation of sufficiency upon them, 
giving the Ummah the guardianship over the ruler’s execution of 
his responsibilities. It has been made binding upon the Ummah to 
rebuke the ruler if he is faulty in these responsibilities or displays 
evil conduct; Muslim narrated from Umm Salamah that the 
Messenger of Allah * said 
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“There will be Amirs (rulers) and you will like their 

good deeds and dislike their bad deeds. One who sees through 
their deeds (and tries to prevent their repetition), is absolved 
from blame, and one who hates their bad deeds (in their hearts, 
being unable to prevent their recurrence), is (also) safe. But one 
who approves of their bad deeds and imitates them is spiritually 
ruined”; in other words, the one who knows the evil and so he 
changes it and whoever is not capable of changing it rejects it in 
his heart and so he is safe. Accordingly, it is obligatory upon the 
Muslims to account the ruler in order to change what he is upon 


and they would be sinful if they were content with and followed 
the actions of the ruler that are blameworthy. 


As for the non-Muslims, they have the right to raise 
complaints regarding oppression of the ruler due to the narrations 
about the absolute prohibition of oppression irrespective of 
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whether it was upon the Muslims or non-Muslims and due to the 
narrations regarding the prohibition of harming the people of 
Dhimma,; the Messenger of Allah ® said 
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“Whoever wrongs (oppresses) a_ contracting man 
(someone with a covenant) , or diminishes his right, or forces 
him to work beyong capacity, or take from him anything without 
his consent, I shall plead for on the Day of Judgement” 
(Reported by Abu Dawud and Al-‘Iraqi said the chain was good). 
This is a definitive prohibition on harming the one with a 
covenant and by greater reasoning this applies to the people of 
Dhimmah. Also due to the prohibition of specific types of harm 
and similar to them are all harms; Abu Dawud narrated through 
Ibn ‘Abbas from the Prophet in the narration regarding the 
agreement with the people of Najran, 
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“no church of theirs will be demolished and no 
clergyman of theirs will be turned out. There will be no 
interruption in their religion (will not coerced away from their 
religion) until they introduce something that does not belong to 
Islam, or take usury.”. If a Dhimmi is oppressed or afflicted by 
harm from the ruler, he has the right to raise his complaints until 
the oppression is lifted from him and the one who oppressed him 
is punished. The complaint from him is heard in every case 
irrespective of whether he was justified in his complaint or not. 


In the book Al-Amwal by Ibn Abi ’l-Dunya with a Sahih 
chain to Sa’id Ibn Al-Musayyib, as also said by Al-Hafiz in the 
introduction of Al-Fateh, when Abu Bakr (ra) spoke to a Jew 
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known as Fenhaas inviting him to Islam, Fenhaas replied to him 
saying 


LoS al) Epes ley endl Ll) ally a ce al UJ ly LE SG UF a” 
woe AS gel Lipid Le Lee OLS gly ces Le ge Ley clacl aie Uly cil) pan 
"ulast Le Lub Le OS gy coltdemry byl ye Sex @Sole 


“By Allah O Abu Bakr, we have no need of Allah and 
He is needy to us, and we do not implore Him the way He 
implores us, and we are not in need of Him and He is not able to 
dispense with us, and if He were not poor , He would not ask for 
a loan from our property as your companion claims; forbidding 
you from usury (interest) and giving it to us, and if He were 
rich, he would not give us.”. So Fenhaas was alluding to His 
(swt) words 
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“Who is it that would loan Allah a goodly loan so He 
may multiply it for him many times over?” (TMQ 2:245), but 
Abu Bakr was unable to have patience over this reply and so 
became angry and hit Fenhaas in the face with a powerful strike, 
and said “By the One who my soul is in His Hand, if there were 
not a covenant between us and you, I would struck your head, O 
enemy of Allah”. So Fenhaas then complained about Abu Bakr 
(ra) to the Messenger of Allah®*, and the Prophet listened to 
his complaint and asked Abu Bakr (ra), and so Abu Bakr (ra) told 
him what was said to him. When Fenhaas was asked about this he 
denied what he had said to Abu Bakr about Allah (swt), and so 
His (swt) words 
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“Allah has certainly heard the statement of those 
[Jews] who said, "Indeed, Allah is poor, while we are rich." 
We will record what they said and their killing of the 
Prophets without right and will say, ''Taste the punishment of 
the Burning Fire. ’” (TMQ 3:181) were revealed. The cause for 
the revelation of this verse is mentioned by Ibn Abi Hatim and 
Ibn Al-Munthir with a good chain from Ibn Abbas as mentioned 
by Al-Hafiz in Al-fath. And it is well known that Abu Bakr (ra) 
was a Wazir (minister) of the Messenger *, in other words, an 
assistant, and so he was a ruler, and Fenhaas was a covenanter, 
and the Messenger “ heard the complaint from the covenanter, 
and so by greater reasoning it must be heard from the Dhimmi, 
and on top of that he has been given the covenant of Dhimmah. 


As for complaints regarding the misapplication of the 
implementation of the rules of Islam upon them, then this is from 
the rights of the Muslims and non-Muslims; some Muslims 
complained to the Messenger & about Mu’ath Bin Jabal 
lengthening the recitation in prayer — Al-Bukhari reported from 
Jabir Bin ‘Abd Allah who said, 
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“Once a man was driving two Nadihas (camels used for 
agricultural purposes) and night had fallen. He found Mu‘adh 
praying so he made his camel kneel and joined Mu‘adh in the 
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prayer. The latter recited Surat 'Al-Bagara" or Surat "An- 
Nisa", (so) the man left the prayer and went away. When he 
came to know that Mu‘adh had criticized him, he went to the 
Prophet  , and complained against Mu‘adh. The Prophet® 
said thrice, ''"O Muadh ! Are you putting the people to trial?" It 
would have been better if you had recited "Sabbih Isma 
Rabbika-l-A‘la (87)", Wash-Shamsi Wa Duhaha (91)", or 
"Wal-Laili Idha Yaghsha (92)"", for the old, the weak and the 
needy pray behind you.” And so the Messenger * listened to the 
complaint about Mu’adh and chastised him such that he even said 
to him 
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“O Mu‘adh ! Are you putting the people to trial?” three 
times, and Mu’ath was the governor over Yemen and was the 
Imam of his people. This event has a number of narrations so 
irrespective of whether the complaint was regarding him and he 
was in Yemen or he was the Jmam of his people, it is a complaint 
regarding someone who had been appointed by the Messenger *, 
so it is a complaint about the ruler, and regarding the 
implementation of the Shari’ah rules, since the Shari’ah rule is 
that the Jmam should lighten the prayer due to the words of the 
Messenger * 
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“When any one of you leads the people in prayer, he 
should be brief.” (agreed upon with this wording from Muslim). 
So it was a complaint about the poor application of the rules of 
Islam. 


In the same way that a complaint from the Muslim 
regarding prayer is listened to, any complaint regarding all other 
rules are also listened to and not prayer alone, since the 
misapplication of the Shari’ah rules is considered to be an act of 
injustice. Accordingly the complaint is a right for the Muslim and 
Dhimmi, since the Messenger * said 
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“I hope that I meet my Lord and non of you are seeking 
(recompense from) me for an injustice.” (reported by Al- 
Tirmidhi who said the narration is Hasan Sahih). The word “one” 
in the narration encompasses the Muslim and the Dhimmi, since 
he did not say 
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“and no Muslim is seeking me”, but rather he said “and 
no one is seeking me”. 


All of this is the evidence for the article. 


Article 21 


The Muslims have the right to establish political parties in 
order to account the rulers or to reach the rule through the 
Ummah on the condition that their basis is the Islamic 
"Aqeedah and that the rules they adopt are Shari’ah rules. 
The formation of a party does not require any permission. 
Any group formed on an un-Islamic basis is prohibited. 


Its evidence is the words of Allah (swt) 
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“And let there be [arising] from you a nation (a band 
of people) inviting to [all that is] good, enjoining what is right 
and forbidding what is wrong, and those will be the 
successfu. ” (TMQ 3:104). The angle of using this verse as an 
evidence for the establishment of political parties is that Allah 
(swt) ordered the Muslims to have a group which carries out the 
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Da’wah to Islam amongst them, and likewise carries out 
enjoining the Ma’ruf and forbidding the Munkar, so His (swt) 
saying 


“Let there be [arising] from you a nation (a band of 
people).” is an order to create a structured group which has the 
characteristic of the group from amongst the groups of Muslims, 
since He (swt) said “from you”, and the intention of His (swt) 
words 


“Let there arise from you” is to let a group from the 
Muslims rise and not that the Muslims be a group; in other words, 
let their arise from the Muslims an Ummah, and the meaning is 
not that the Muslims should be an Ummah. 


This is because the word “from” (Min) in the verse is for 
partitioning (Tab id) and not for clarifying the genus, and the way 
to check is that the word “some” (Ba ’d) should be able to replace 
it, so it can be said “Let there be [arising] from you a nation (a 
band of people).”, whereas the word Min cannot be replaced 
with “some” in the verse 
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“Allah has promised those who have believed among 
you.” (TMQ 24:55), since it cannot be said that “Allah promised 
some of those who believed from you” and so in this case it is for 
clarifying the genus; in other words, the promise is not restricted 
to the generation of the companions (may Allah (swt) be pleased 
with them) but it is for all those who believed and did good 
actions. 
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Based upon that, as long as the from (Min) in the verse is 
for partitioning, this entails two issues: firstly, that establishing a 
group from amongst the Muslims is an obligation of sufficiency 
and not an individual obligation and secondly that the presence of 
a bloc that has the characteristic of being a group from the 
Muslims is sufficient for this obligation as long as the number of 
this bloc is enough such that it retains the characteristic of being a 
group and as long it is capable of establishing the action required 
from it in the verse. So the words 
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“and let there be arising” are addressing the whole of the 
Islamic Ummah, but they are exerted over the word Ummah — that 
is, the group; in other words, the request is asked from all the 
Muslims and the thing that is requested is the creation of a group 
that has the characteristic of a group, and so the meaning of the 
verse is bring about O Muslims a group which will carry out two 
actions: the first of them that it will call to the good and the 
second that it will enjoin the Ma ’ruf and forbid the Munkar. So it 
is a request for the creation of a group and this request has had the 
action of this group explained. 


Although this request is simply an order “let there be 
arising”, however there is an indication which points to it being a 
decisive request, since the action which the verse explains this 
group being established for is an obligation upon the Muslims to 
carry out as is confirmed by other verses and in numerous 
narrations, and so that is an indication that this request is a 
decisive request and accordingly the order in the verse is an 
obligation. Therefore, the verse indicates that it is imperative 
upon the Muslims to establish a group from amongst themselves 
that will carry out the Da'wa to the good — in other words, to 
Islam — and will enjoin the Ma ’ruf and forbid the Munkar. 


This is from the angle that the establishment of a group 
that will carry out these two actions mentioned in the verse is 
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obligatory upon the Muslims and they will all become sinful if 
this group was not in existence. As for the issue that this group 
mentioned in the verse to be established is a political party, then 
the evidence for that is two issues: firstly that Allah (swt) did not 
request in this verse that the Muslims carry out the Da’wah to the 
good and the enjoining of the Ma’ruf and the forbiddance of the 
Munkar, rather it was only requested in the verse to establish a 
group which will carry the two actions out and so the request is 
not to carry out the two actions but rather to establish a group that 
will carry them out, and so the order is exerted over the 
establishment of a group and not over the two actions. The two 
actions are the explanation of the work of the group, whose 
creation is requested, and the two actions are not themselves the 
issue requested, rather they are the specific characteristics for the 
type of group whose creation is requested. 


In order for this group to be a group which is able to 
undertake the action in its characteristic as a group, it is 
imperative that it has specific issues in order to be and remain a 
group while undertaking the action. In order for the group to gain 
this characteristic which came in the verse — and that is a group 
that undertakes the two actions — it is imperative that it possesses 
what brought it about as a group and keeps it as one while it 
works. What makes it a group is the presence of a bond that bonds 
together its members such that they become a single body, i.e. a 
bloc. Without the presence of this bond the group whose creation 
is requested, in other words, a group which works according to its 
characteristic as a group, would not be found. What keeps the 
group as a group while it is working, is the presence of an Amir 
for it whom obedience to is obligatory. That is because the 
Shari’ah ordered that every group of three and more must appoint 
an Amir; the Messenger 
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“It is unlawful for three people in any barren land not 
to appoint one of them as their leader” (reported by Ahmad 
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through ‘Abd Allah b. Amr), and because the leaving of 
obedience removes one from the group; he said in an agreed 
upon narration with this wording from Muslim, 
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“One who found in his Amir (ruler) something which he 
disliked should hold his patience, for one who separated from 
the main body of the Muslims even to the extent of a handspan 
and then he died would die the death of one belonging to the 
days of Jahiliyya.”; so he made going against the Amir a 
separation from the group. Therefore, the issue that maintains the 
group while it is working is the obedience to the Amir of the 
group. And these two characteristics are necessary in order to 
bring about the group which will carry out the two actions while it 
is a group, and they are the presence of a bond for the group and 
the presence of an Amir to whom obedience is obligatory. These 
two indicate that His (swt) words 


Cat Ks cis D 


“Let there be [arising] from you a nation (a band of 
people)” means: and bring about from amongst yourselves a 
group which has a bond which bonds its members together and an 
Amir to whom obedience is obligatory. And this is the bloc or the 
party or the association or the organisation or any name from the 
names which are applied to the group which fulfils what makes it 
a group and maintains it as group while it is working. And with 
that it becomes apparent that the verse is an order to form parties, 
associations, groups or their likes. As for the reality that this order 
is an order to bring about political parties, that is because the 
order is a request to bring about a specific group by specifying the 
action that it will carry out, and not simply any group. The verse 
explains the action that the group will carry out in its 
characteristic as a group and this explanation identified the type 
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of group whose creation was requested; in other words, it 
identified the type of association whose creation was requested, 
since the verse mentioned: to bring about from the Muslims a 
group that calls to the good and enjoins the Ma ’ruf and forbids the 
Munkar. So this is to be a characteristic for this group, and it is a 
defined characteristic, so the group that meets this characteristic is 
the one which is obligatory to be brought about, and anything else 
is not obligatory. As for the call to the good, or the Da’wa to 
Islam, then it is possible for an group to carry it out, and it is 
possible for a party or an organisation to carry it out. However, 
enjoining the Ma ’ruf and forbidding the Munkar which came in a 
general form, is an action which can only be carried out by a 
political party, because it encompasses the ordering of the rulers 
by the Ma ’ruf and forbidding them from the Munkar. In fact, this 
is the most important action from the enjoining of the Ma ’ruf and 
the forbiddance of the Munkar, and it is part of this verse, since it 

came in a general form 
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“enjoining what is right and forbidding what is 
wrong.”, and the Alif and Lam (‘the’) represent the genus so 
accordingly it is from the forms of generality. This action is from 
the most important acts of the political party, and is what grants 
the political aspect to the party or association or organisation, and 
makes it a political party or a political association or a political 
organisation. And since this action, the ordering of the rulers with 
the Ma’ruf and forbidding them from the Munkar, is from the 
most important acts of enjoining the Ma’ruf and forbiddance of 
the Munkar, and since the enjoining of the Ma’ruf and the 
forbiddance of the Munkar is one of the two requested actions in 
the verse which are to be the actions of the group which must be 
created, accordingly the order in the verse is related to a specific 
group and that is the group whose work is the Da’wa to Islam, the 
ordering of the rulers with the Ma’ruf and forbidding them from 
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the Munkar, and ordering the rest of the people likewise with the 
Ma ruf and forbidding them from the Munkar. 


This is the group whose establishment Allah (swt) made 
obligatory upon the Muslims; in other words, it fulfils all of these 
characteristics found in the verse describing it. The group which 
has this characteristic is the political party. It cannot be argued 
that the creation of a group which calls to Islam, and orders the 
people with the Ma’ruf and forbids them from the Munkar and 
does not confront the rulers is sufficient to fulfil this obligation. 
That cannot be argued since the fulfillment of the obligation does 
not occur unless the group which the Muslims brought about 
fulfils all of its characteristics. In other words it fulfils the 
enjoining of the Ma’ruf and the forbiddance of the Munkar 
alongside the Da’wah to the good, since the attachment in the 
verse came with the letter “and” (Wa) which indicates 
participation, and because the words to order the Ma’ruf and 
forbid the Munkar came in a general meaning with a form from 
the forms of generality - ,therefore, it has to remain upon its 
generality and its generality has to be fulfilled. So the obligation 
cannot be established unless the work of the group in enjoining 
the Ma’ruf and forbidding the Munkar was general, as it came in 
the verse, with no exceptions made. So if the ordering the rulers 
with Ma’ruf and forbidding them from the Munkar is excluded, or 
in other words, if the political actions are excluded, then the group 
requested in the verse is not present, and this group is not the one 
requested by the verse because it excluded an important action 
from the enjoining of the ma’roof and the forbiddance of the 
Munkar, and the verse came in its generality and so this 
characteristic is not complete unless the ordering of the rulers by 
the ma’roof and forbidding them from the Munkar is part of the 
groups actions. For this reason the obligation as mentioned in the 
verse is not fulfilled except by the establishment of a political 
group, in other words, a political party or association or 
organisation; that is, the group which carries out the enjoining of 
the Ma’ruf and forbiddance of the Munkar generally without 
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excluding anything from it, and this is not found except with a 
political party or association or something that resembles them. 


Accordingly, Allah (swt) has ordered in this verse the 
establishment of political parties which will carry out the work of 
the Islamic Da’wa, and the accounting of the rulers by enjoining 
them with the Ma ’ruf and forbidding them from the Munkar. This 
is the angle of deduction from this verse as an evidence for the 
article. 


It cannot be argued that this verse says “Ummah”, in 
other words, a single party, and that this means the absence of 
multiple parties. This cannot be argued because the verse did not 
say “One Ummah”, so it did not mention one group but rather it 
said “Ummah” in the unknown form and without any description. 
That means to establish a group is obligatory. If a single group 
was established then the obligation has been met, but it does not 
prohibit the establishment of multiple groups or multiple blocs. 
The carrying out of the obligation of sufficiency by one in which 
one is enough to carry it out, does not prohibit other than that one 
to carry out this obligation. And the word group here is the name 
of a genus, in other words, the word group is used and what is 
intended by it is the genus and not the single unit; Allah (swt) said 
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“You are the best nation produced [as an example] for 
mankind. ” (TMQ 3:110) and what is intended is the genus. And 
comparable to that are the words of the Messenger & 
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“Whoever from you sees an evil (munkar), let him 
change it” (reported by Muslim through Abu Sa’id Al-Khudri), 
so the intention is not a single Munkar rather the genus of 
Munkar, and there are many similar examples. So it holds true 
upon the single unit from the genus and also upon multiple units 
from that genus. It is ,therefore, permitted that a single party 
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could exist in the Ummah, and permitted that several parties could 
exist, but if a single party is present then the obligation of 
sufficiency has been met if that party carried out the required 
actions in the verse. However, this does not prevent the 
establishment of other parties, since the establishment of the 
political party is an obligation of sufficiency upon the Muslims, 
so if one party is established and others want to bring about a 
second party in other words, to carry out that obligation it is not 
permitted for them to be prevented, since this is the prevention 
from carrying out an obligation, which is prohibited. Accordingly, 
it is not permitted to prevent the establishment of multiple 
political parties. This only applies to those political parties that 
are established upon what the verse mentioned; that is the call to 
the good, the enjoining of the Ma’ruf and the prohibiting of the 
Munkar which encompasses the rulers and accounting the rulers. 
As for anything else, then it has to be considered - if it was 
established to carry out something prohibited such as the call to 
nationalism, or to spread un-Islamic ideas, or similar, then the 
establishment of such blocs is prohibited and will be prevented by 
the State, with each participant being punished. If they were not 
established to carry out something prohibited, such as to carry out 
something permitted, then what is established upon a permitted 
basis would be permitted. However, it would not be considered 
establishing the obligation that Allah (swt) obligated in the text of 
this verse unless it was a political party which had all the 
characteristics mentioned in the verse. 


Since the carrying out of the obligation does not require the 
permission of the ruler, rather to make the fulfilment of an 
obligation reliant upon the permission of the ruler is something 
prohibited, ,therefore, the establishment of political parties and 
their creation does not require a permit. 


Article 22 


The ruling system is built upon four principles which are: 
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a. Sovereignty is for the Shar’ rather than fort the people 
b. The authority is for the Ummah 


c. To appoint a single Khalifah is an obligation upon the 
Muslims 


d. The Khalifah alone has the right to adopt Shari’ah 
rules, so he is the one who enacts the constitution and 
the rest of the laws. 


This article explains the basis of the rule, which cannot exist 
without this basis. If anything from this basis goes then the rule 
goes. The intention is the Islamic ruling; in other words, the 
authority of Islam, not any rule. And this basis has been derived 
after scrutiny of the Shari’ah evidences. 


The first principle that the sovereignty belongs to the Shari’ah 
has a reality, and that is the word sovereignty, and this word has 
its indication, and its indication is that it is for the Shari’ah and 
not for the people. As for its reality, that is that this word is a 
Western definition and what is meant by it is the execution of the 
wishes and its direction. If the individual was the one who applied 
his wishes and executed them then the sovereignty would be for 
him, and if his wishes were executed and controlled by other than 
him then he would be a slave. If the wishes of the Ummah or in 
other words, if the collective will of its individuals was directed 
on its behalf by individuals from amongst themselves who were 
consensually given the right to direct them, then it would be its 
own master, and if the Ummah's will was controlled by others 
forcefully then it would be enslaved. For this reason the 
democratic system says: the sovereignty is for the people or in 
other words, they are the ones who execute their will and 
establish upon it whomsoever they want and give them the right 
of directing their will. This is the reality of sovereignty which is 
intended to apply to the ruling. 
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As for the rule regarding this sovereignty, it is for the 
Shari’ah and not for the people, since the one who directs the 
wishes of the individuals according to the Shari'ah is not the 
individual as they themselves wish, but rather the will of the 
individual is directed by the orders and prohibitions of Allah 
(swt). And the proof for that are His (swt) words 


“But no, by your Lord, they will not [truly] believe until 
they make you, [0 Muhammad], judge concerning that over 
which they dispute among themselves.” (TMQ 4:65), and the 
words of the Prophet 
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“None of you [truely] believe until his desires are 
subservient to that which I have brought.” (reported by Ibn Abi 
‘Asim in Al-Sunna). Al-Nawawi said after reporting the narration 
from ‘Abd Allah b. Amr b. Al-‘As in Al-Arba’in that it is a Sahih 
Hasan narration. So what reigns in the Ummah and the individual 
and directs the will of the Ummah and the individual, is what the 
Messenger * came with. So the Ummah and the individual 
submit to the Shari’ah and accordingly the sovereignty is for the 
Shari’ah. Due to this the Khalifah is not contracted by the 
Ummah as a servant of theirs to implement what they want, as is 
the case in the democratic system, but rather the Khalifah is 
contracted by the Ummah upon the Book of Allah (swt) and the 
Sunnah of His Messenger **, to implement the Book of Allah 
(swt) and the Sunnah; in other words, to implement the Shari'ah 
and not whatever the people may want, to the point that if the 
people who contracted him go against the Shari’ah they are 
fought against until they desist. Consequently, the evidence was 
derived for the principle that the sovereignty is for the Shari’ah 
not the people. 
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As for the second principle - the authority is for the people - it 
is taken from the fact that the Shari'ah made the appointment of 
the Khalifah by the Ummah and the Khalifah takes his authority 
from this contract. As for the fact that the Shari’ah made the 
appointment of the Khalifah to be by the Ummah — this is clear 
from the narrations regarding the pledge of allegiance. It is 
narrated from ‘Ubadah b. Samit who said 
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“We gave the pledge of allegiance to the Messenger of 
Allah © that we listen and obey in whatever was pleasing and 
hateful to us” (agreed upon), and from Jarir Bin ‘Abd Allah who 
said 
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“We gave the pledge of allegiance to the Messenger of Allah 
& to listen and obey” (agreed upon), and from Abu Hurayrah 
that the Messenger of Allah & said, 
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“There are three persons whom Allah will neither talk to 
nor look at, nor purify from (the sins), and they will have a 
painful punishment. (They are): (1) A man _ possessed 
superfluous water on a way and he withheld it from the 
travelers. (2) a man who gives a pledge of allegiance to a 
Muslim ruler and gives it only for worldly gains. If the ruler 
gives him what he wants, he remains obedient to It, otherwise he 
does not abide by it, and (3) a man bargains with another man 
after the “Asr prayer and the latter takes a false oath in the 
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Name of Allah claiming that he has been offered so much for 
the thing, and the former (believes him and) buys it.” (agreed 
upon). Accordingly, the pledge is from the side of the Muslims to 
the Khalifah and not from the Khalifah to the Muslims, and so 
they are the ones who give him the pledge or establish him as a 
ruler upon them, and what occurred with the rightly guided 
Khulafaa’ is that they only took the pledge of the allegiance from 
the Ummah and they did not become Khulafaa’ except by the 
pledge of the Ummah with them. 


As for the effect that the Khalifah takes the authority from this 
pledge, then this is clear from the narrations of obedience and in 
the narrations about the unity of the Khalifah. ‘Abd Allah Bin 
Amr b. Al-‘As said that he heard the Messenger of Allah & say, 
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“He who swears allegiance to a Caliph should give him the 
grasp of his hand and the sincerity of his heart (i. e. submit to 
him both outwardly as well as inwardly). He should obey him to 
the best of his capacity. If another man comes forward (as a 
claimant to Caliphate), disputing his authority, they (the 
Muslims) should behead the latter.” (reported by Muslim, and 
from Nafi’), 
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“One who withdraws his hand from obedience (to the Amir) 
will find no argument (in his defense) when he stands before 
Allah on the Day of Resurrection; and one who dies without 
having sworn allegiance will die the death of one belonging to 
the Days of Ignorance (Jahilliyah)” (reported by Muslim), and 
from Ibn Abbas that the Messenger of Allah ® said, 
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“One who found in his Amir something which he disliked 
should hold his patience, for one who separated from the main 
body of the Muslims even to the extent of a handspan and then 
he died would die the death of one belonging to the days of 
Jahiliyya” (agreed upon). Abu Hurayrah narrated that the Prophet 
& said, 
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“Banu Isra'il were ruled over by the Prophets. When one 
Prophet died, another succeeded him; but after me there is no 
Prophet and there will be caliphs and they will be quite large in 
number. His Companions said: What do you order us to do (in 
case we come to have more than one Caliph)? He said: The one 
to whom allegiance is sworn first has a supremacy over the 
others. Concede to them their due rights (i. e. obey them). Allah 
will question them about the subjects whom He had entrusted to 
them.” (agreed upon). 


These narrations indicate that the Khalifah only gets his 
authority via this pledge, since Allah (swt) ordered obedience to 
him by this pledge — “Whoever has sworn the oath of allegiance 
to an Imam , must obey him” — so he took the Khilafah through 
the pledge and obedience to him is obligated because he is the 
Khalifah who has been contracted. So it means that he took the 
authority from the Ummah and the obligation of the Ummah 
obeying whomsoever it contracted, in other words, the one who 
has the pledge of allegiance upon their necks, by this pledge given 
to him, and this indicates that the authority is for the Ummah. On 
top of that, the Messenger ®, even though he was a Messenger, 
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took the pledge of allegiance from the people. This was a pledge 
upon the rule and authority and not a pledge upon the 
Prophethood, and he took it from the women and the men and not 
from youngsters who had not yet reached the age of distinction. 
So the fact that the Muslims are the ones who establish the 
Khalifah and contract him upon the Book of Allah (swt) and the 
Sunnah of His Messenger ®, and the fact that the Khalifah only 
takes his authority through this pledge, is clear evidence that the 
authority is for the Ummah to give to whomsoever they please. 


As for the third principle, that to appoint a single Khalifah is 
obligatory upon the Muslims, the obligation of appointing the 
Khalifah is fixed in the noble narration, on the authority of Nafi’ 
who said that ‘Abd Allah b. Umar said that he heard the 
Messenger of Allah * say, 
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“One who withdraws his hand from obedience (to the Amir) 
will find no argument (in his defense) when he stands before 
Allah on the Day of Resurrection; and one who dies without 
having sworn allegiance will die the death of one belonging to 
the Days of Ignorance (jahilliyah)” (reported by Muslim through 
‘Abd Allah b. Umar). The angle of deduction from this narration 
is that the Messenger & made it obligatory upon every Muslim to 
have the pledge of allegiance to the Khalifah upon their neck, and 
did not make it necessary that every Muslim has to give that 
pledge to the Khalifah. So the obligation is the presence of the 
pledge upon the neck of every Muslim, in other words, the 
presence of a Khalifah due to whom there is a pledge present 
upon the neck of every Muslim. Accordingly, it is the presence of 
the Khalifah that makes the pledge present upon the neck of every 
Muslim irrespective of whether they had given him the pledge 
personally or not. 
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As for the issue of the Khalifah being one, it is due to the 
narration of Abu Said Al-Khudri that the Messenger of Allah & 
said, 
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“When oath of allegiance has been taken for two caliphs, 
kill the one for whom the oath was taken later.” (reported by 
Muslim), and this is an unambiguous prohibition of allowing 
more than one Khalifah for the Muslims. 


With respect to the fourth principle, which is that the leader of 
the State alone has the right to adopt the laws, this has been 
established by the Jjma’ of the companions that the Khalifah 
alone has the right to adopt the laws, and from this Jjma’ the 
famous Shari’ah principles: “The order of the Imam resolves the 
difference”, “The order of the Imam is executed” and “The ruler 
can issue as many judgements as there are problems that appear” 
are all derived. 


Article 23 

The state apparatus is established upon thirteen institutions: 
The Khalifah (Leader of the State) 

The Assistants (delegated ministers) 

Executive minister 

The Governors 

The Amir of Jihad 

The Internal Security 

The Foreign Affairs 

Industry 
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The Judiciary 
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10. The People’s Affairs (administrative apparatus) 
11. The Treasury (Bayt Al-Mal) 
12. Media 


13. The Ummah’s Council (Shura and accounting) 


The evidence for this is the actions of the Messenger ®, since 
he established the state apparatus in this form. He & was himself 
the leader of the State, and he ordered the Muslims to establish a 
leader for the state when he ordered them to establish the Khalifah 
and the Imam. He *% said 
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“One who withdraws his hand from obedience (to the Amir) 
will find no argument (in his defense) when he stands before 
Allah on the Day of Resurrection; and one who dies without 
having sworn allegiance will die the death of one belonging to 
the Days of Ignorance (Jahilliyah)” (reported by Muslim), and 
the pledge of allegiance is the pledge of allegiance to the 
Khalifah. And the companions agreed upon the necessity of 
establishing a successor, a Khalifah, to the Messenger of Allah 
after his death. The consensus of the companions upon the 
establishment of a Khalifah is clearly confirmed by their delaying 
of the burial of the Messenger of Allah & due to their busyness in 
electing a successor to him ®. 


As for the assistants, the evidence is from what Abu Dawud 
narrated with a good chain from ‘Aisha (ra) who said that the 
Messenger of Allah & said 
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“When Allah (swt) appoints a governer over Muslims, and 
desire good for him (this ruler), Alla (swt) appoints a sincere 
minister (assistant) to him who will remind him if he forgets 
and helps him if he remembers.”. And Tirmidhi reported from 
Abu Said Al-Khudri that the Messenger said 
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“Every Prophet has two ministers from heavens and two 
ministers from Earth. My two ministers from heavens are Jibril 
and Mika’il, and from Earth are Abu Bakr and Omar”. The 
meaning of the word “my two ministers (Waziraya)” here is my 
two assistants for, since this is the linguistic meaning, and the 
word ‘minister’ according to its contemporary meaning is a 
Western definition, and what is intended by it is a specific act of 
ruling. This meaning was not known to the Muslims and 
contradicts the system of ruling in Islam as is made clear in that 
section. 


The executive minister is what was known as Al-Katib (the 
recorder) at the time of the Messenger of Allah & and the 
righteous successors, and his job is to assist the Khalifah in the 
execution, follow up and accomplishment of tasks. Bukhari 
narrated in his Sahih from Zaid Bin Thabit 
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“The Prophet & commanded him to learn the writing of the 
Jews. I even wrote letters for the Prophet (to the Jews) and 
also read their letters when they wrote to him.” and Ibn Ishaq 
reported from ‘Abd Allah Bin Al-Zubair, 
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“The Messenger of Allah used to dictate to ‘Abd Allah Bin 
Al-Argam b. ‘Abdi Yaghootha, who used to respond to the Kings 
on his behalf...”. Al-Hakim reported a narration in Al-Mustadrak 
which he authenticated, and Al-Dhahabi confirmed the 
authentication, from ‘Abd Allah Bin Umar who said 
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“A man’s letter came to the Prophet % , so he said to ‘Abd 
Allah Bin Al-Argam: answer it on my behalf, and so he did and 
read it to the Prophet who * said: You were correct and you 
did well; may Allah help you. When Omar took office, he used 
to consult him”. 


As for the governors, both Al-Bukhari and Muslim reported 
from Abu Birda 
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“The Messenger of Allah & sent Abu Musa and Mu’adh 
Bin Jabal to Yemen. He sent each of them to administer a 
province as Yemen consisted of two provinces.” And in the 
report with Muslim from Abu Musa the Messenger * said, 


184 


3h og OG CH CSI Ss 8551 Be Wee le peated ¥ af > 

“We never (or, we do not) appoint for our affairs anyone 
who seeks to be employed. But O Abu Musa! (or Abdullah bin 
Qais!) Go to Yemen. “The Prophet then sent Mu adh bin Jaba 


after him.” Al-Bukhari and Muslim reported from Amr Bin ‘Auf 
Al-Ansari 
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“.. And the Messenger of Allah had made a truce with the 
people of Bahrain, and had appointed Al-‘Ala Bin Al-Hadrami 
over them”. Ibn Abdul Al-Birr in Al-isti’ab said “The Messenger 
of Allah & made Amr b. Al-‘As the governor over Oman, and he 


remained in that position until the death of the Messenger of 
Allah &”, 


The evidence for the position of Amir of Jihad comes from the 
Sunnah: 


Ibn Sa’d reported in Al-Tabaqat that the Messenger of 
Allah & said, 
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“The Leader (Amir) of the people is Zaid Bin Haritha; 

if killed then Ja’far Bin Abi Talib; if killed then ‘Abd Allah Bin 
Rawaha; if he killed then whomever the Muslims are satisfied 


with will become their leader”. A\l-Bukhari reported from ‘Abd 
Allah b. Umar (ra) who said 
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“The Messenger of Allah appointed Zaid Bin Haritha in 
charge of the Mu’ta expedition” and Al-Bukhari reported in the 
narration of Salamah Bin Al-Akwa’ that he said, 
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“I went on seven expeditions with the Messenger of 
Allah, and one with Zaid Bin Haritha who had been appointed 
over us”. And Al-Bukhari and Muslim reported from ‘Abd Allah 
b. Umar who said, 
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“The Prophet = sent an army detachment and made 
Usama bin Zaid its commander. Some people criticized (spoke 
badly of) Usama's leadership. So Allah's Prophet = got up 
and said, "If you people are criticizing Usama's leadership, you 
have already criticized the leadership of his father before. But 
Waaimullah (i.e., By Allah), he (i.e. Zaid) deserved leadership”. 
Muslim reported from Barida who said, 
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“Whenever the Messenger of Allah & appointed anyone 
as a leader of an army or detachement, he would especially 
exhort him”. 


As for the Internal Security, this is the office that will be 
led by the head of the Police, and its objective would be to protect 
the security in Dar Al-Islam. If they were incapable then the army 
would be appointed with the permission of the Khalifah. The 
evidence is from what was reported by Al-Bukhari from Anas 
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“Qais bin Sa‘d_ was to the Prophet like a chief police 
officer to an Amir”. 


With respect to Foreign Affairs, the Messenger used to 
establish external relations with other states and bodies. He 
sent ‘Uthman Bin ‘Affan to negotiate with Quraysh, just as he % 
negotiated with the messengers of Quraysh. In the same manner, 
he sent messengers to the kings, and received messengers from 
the kings and leaders, and concluded agreements and peace 
settlements. And likewise, his successors, after him &, 
established diplomatic relations with other states and bodies. And 
they appointed others to do that for them, on the basis that what 
the individual does himself can be delegated to someone else on 
his behalf, and deputise someone else to carry it out for him. 


As for Industry, its evidence is from the Quran and the 
Sunnah. Allah (swt) said 
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“And prepare against them whatever you are able of 
power and of steeds of war by which you may terrify the 
enemy of Allah and your enemy and others besides them 
whom you do not know [but] whom Allah knows. And 
whatever you spend in the cause of Allah will be fully repaid 
to you, and you will not be wronged.” (TMQ 8:60). With 
regards to the Sunnah Ibn Sa’d reported in Al-Tabaqat from 
Makhul, 
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“While attacking the people of at-Ta’if, the Prophet = 
set up the ballista for forty days.” And Al-Wagidi in Al-Maghazi 
said 
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“and the Messenger of Allah ®% consulted his 
companions; Salman Al-Farsi said to him, O Messenger of 
Allah, I think we should use the ballista against their 
fortifications. When we were in Persia, we used to use the 
ballista_against fortification, and they were used against us; we 
hit them and they hit us. If it had not been for the ballista, the 
siege would have taken longer. The Messenger & commanded 
him to build ballista; he made one himself and set it up against 
Al-Ta’if fortifications”. 


And Ibn Ishaq said in his Sirah 
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“On day that the wall protecting Ta’if broke, a number 
of the companions of the Messenger of Allah entered under a 
tank, and then marched forward to the wall in order to destroy 
it...” Also, preparation for that which puts fear into the enemy is 
obligatory and this preparation cannot be carried out without 
industry, and ,therefore, industry is obligatory from the rule 
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“whatever is required to complete an obligation is itself 
an obligation”. The Khalifah or anyone he appoints is the one 
who will manage it. 


With respect to the judiciary, the Prophet * used to act as 
the judge personally, and appointed others to judge between the 
people. He used to undertake the judging himself as narrated by 
Umm Salamah that the Messenger of Allah ® said 
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“Verily, I am only a human and the claimants bring to 
me (their disputes); perhaps some of them are more eloquent 
than others. I judge according to what I hear from them). So, he 
whom I, by my judgment, (give the undue share) out of the right 
of a Muslim, I in fact give him a portion of (Hell) Fire” (agreed 
upon with the wording from Al-Bukhari). And the narration of 
Abu Hurayrah and Zayd b. Khalid Al-Juhani who said 
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“A Bedoin came and said, ''O Allah's Prophet! Judge 
between us according to Allah's Laws."" His opponent got up 
and said, "He is right. Judge between us according to Allah's 
Laws ...” (agreed upon and the wording is from Al-Bukhari). As 
for the appointment of others to the judiciary, the evidence is 
what Al-Hakim narrated and stated was Sahih based upon the 


conditions of Muslim and Al-Bukhari which was also confirmed 
by Al-Dhahabi, from Ibn Abbas who said 
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“The Prophet & sent ‘Ali to Yemen and said: Teach 
them the rules (Shari’ah) and judge between them. He replied I 
have no knowledge of judging, and so he © struck his chest and 
said O Allah guide him to judgement”. Al-Hakim also narrated 
and authenticated upon the conditions of Muslim and Al-Bukhari, 
and Al-Dhahabi agreed with him, that ‘Ali (ra) said 
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“The Messenger of Allah = sent me to Yemen, and I 
said: You have sent me to people of experience, and I am 
young! He said: When the two litigants sit in front of you, do 
not decide till you hear what the other has to say. Ali (ra) said: 
I had been a judege for long”. 


With respect to the consensus, Al-Mawardi mentioned in 
Al-Hawi, “The righteous khulafaa’ used to judge between the 
people, and appointed the judiciary and the rulers...and so it is a 
consensus through their actions”. Ibn Qudamah mentioned in AI/- 
Mugni “The Muslims are agreed on the legitimacy of appointing 
judiciary”. 

As for the peoples’ affairs (the administrative apparatus) 
the Messenger of Allah used to manage the affairs and used to 
appoint writers for their administration. He managed the 
peoples’ interests, took care of their affairs, resolved their 
problems, organised their relationships, protected their needs and 
directed them to what would benefit their matters. All of these are 
from the administrative affairs, which directs their lives without 
problems or complication. 


In the issue of education, the Messenger of Allah & made 
ransom of the disbelieving prisoners that they should teach ten of 
the Muslim children. Ransom is part of the war booty, which is 


190 


the property of the Muslims, and so ensuring education is an 
interest from the Muslims’ interests. 


And in medical practice — the Messenger of Allah * was 
given a doctor as a gift and so he was made available to the 
Muslims. The fact that the Messenger of Allah was given a gift 
which he did not use himself, and nor took it but rather gave it to 
the Muslims is a proof that medical practice is an interest from the 
people’s interests. In an authentic narration from ‘Aisha (ra) 
which is agreed upon she said 
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“Sa’d was injured on the day of Al-Khandaq (battle of 
the Trench), having been hit by an arrow in the arm vein from a 
Qurayshi man called Ibn Al-Ariga, and so the Messenger of 
Allah © set up a tent for him in the mosque to look after him”. 
It is understood from the concern of the Messenger **, who was 
the head of the State, over Sa’d while he was ill, by keeping him 
within the mosque, that medical practice or treatment is an 
interest from the Muslims’ interests which the state takes care of. 
The righteous Khulafaa’ followed the same practice. Al-Hakim 
narrated in Al-Mustadrak from Zayd b. Islam from his father who 
said 


Lene poe J ed Mts Loy Clb! Gy pe Ob) 3 Coy 
Aor)! Bc po Si gill ani Sa lend 
“T fell severely ill in the time of Umar b. Al-Khattab, and 


so Umar called a physician for me. He warmed me up to the 
point I would suck on date pits due to the intense heat”. 


In affairs of work the Messenger of Allah advised a 
man to purchase rope and an axe and then to collect wood and sell 
it to the people instead of asking them for money such that one 
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person would give and the next would refuse. This was in the 
narration from Abu Dawud and Ibn Maja which mentioned 
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“,..and buy an axe with the other dirham and bring it to 
me. He brought it to him. The Messenger of Allah © fixed a 
handle on it with his own hands and _ said: Go, 
gather firewood and sell it, and do not let me see you for fifteen 
days. The man went away and gathered firewood and sold it, 
and when he returned he had earned ten dirhams...”. And in a 
narration from Al-Bukhari the Messenger of Allah * said, 
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“It is better for anyone of you to take a rope (and cut) 
and bring a bundle of wood (from the forest) over his back and 
sell it and Allah will save his face (from the Hell-Fire) because 
of that, rather than to ask the people who may give him or not .” 
So he & used to solve the problem of work in that matter as one 
of the interests of the Muslims. 


With regards to the highways, the Messenger of Allah & 
used to organise the pathways in his time by making the space of 
the pathway seven cubits if there was a dispute. Al-Bukhari 
narrated in the chapter of Al-Tariq Al-Mita’ (the space between 
the road) 


eal asiny yl ob Ng 13 we fee giady 


“The Prophet judged that seven cubits should be left 
as a public way when there was a dispute about the pathway”, 
and Muslim narrated 
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“When you disagree about a pathway, it is judged to be 
seven cubits in width”, which was an administrative organisation 
at that time and if the need was greater it would have been met, as 
it is in the Shafi’i school of thought. 


In agriculture, Al-Zubayr and a man from the Ansar had a 
dispute regarding irrigation, and so the Prophet * said 
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“O Zubayr, irrigate and then let the water flow to your 
neighbour” (agreed upon with the wording from Muslim). 


This is the manner in which the Messenger of Allah & 
managed the affairs of the people and the righteous khulafaa’ 
after him managed them either by themselves or by appointing 
someone to manage them. 


As for the treasury, there are plenty of evidences that 
indicate that the Bayt Al-Mal was under the direct authority of the 
Messenger ®*, the Khalifah, or whoever was encharged with it by 
the Khalifah. And so the Messenger of Allah & sometimes used 
to directly store the wealth and he had a storehouse. He & would 
directly take the wealth, apportion it and put it in its place. At 
other times he & would appoint others to undertake these issues. 
The righteous khulafaa’ after him * carried on in the same way 
after him *, either directly taking charge of the affairs of the 
treasury or appointing others to do it on their behalf. 


The Messenger of Allah & would either place the wealth 
in the mosque, as has been narrated by Al-Bukhari from Anas 
who said 
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“Wealth from Bahrain was brought to the Prophet *%. 
He said: Spread it out in the mosque”, or in one of his & wives’ 
rooms as has been narrated by Al-Bukhari from Uqbah who said, 
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“I offered Asr prayer behind the Prophet = at Medina. 
When he had finished the prayer with Taslim, he got up 
hurriedly and went out by crossing the rows of the people to one 
of the dwellings of his wives. The people got scared at his speed . 
The Prophet & came back and found the people surprised at 
his haste and said to them, ''I remembered a piece of gold lying 
in my house and I did not like it to divert my attention from 
Allah's worship, so I have ordered it to be distributed ”. 


During the era of the righteous Khulafaa’ the place where 
the wealth would be stored became known as the Bayt Al-Mal 
(treasury). Ibn Sa’d mentioned in Al-Tabagat from Sahl b. Abi 
Hathmah and others 
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“Abu Bakr had Bayt Al-Mal which had no one 
guarding it. It was said to him: Won’t you appoint someone to 
guard it? He replied it has lock on it. He used to distribute all 
that were in it until it became empty. When he moved to 


Madinah, he took it and placed it in his house”. It is reported by 
Hinad in Al-Zuhd with a good chain from Anas “a man came to 
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Omar and said: O leader of the believers, fund me because I 
want to participate in the Jihad, and so Omar said to a man — 
take him to Bayt Al-Mal, so that he can take whatever he 
wishes”. 


As for information, the evidence for it is from the Quran 
and the Sunnah. 


With respect to the Quran, He (swt) said 
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“And when there comes to them information about 
[public] security or fear, they spread it around. But if they 
had referred it back to the Messenger or to those of authority 
among them, then the ones who [can] draw correct 
conclusions from it would have known about it. ” (TMQ 4:83). 


As for the Sunnah, the narration of Ibn Abbas during the 
opening of Makkah which is found in Al-Mustadrak of Al-Hakim 
who said it was authentic and upon the conditions of Muslim, and 
Al-Dhahabi confirmed this, which mentioned ‘“‘and the news was 
kept from the Quraysh, and so they did not receive any 
information about the Messenger of Allah & and did not know 
what was being undertaken”. And a Mursal narration from Abu 
Salama with Ibn Abi Shaybah which mentioned: and then the 
Prophet * said to 'Aisha (ra), 
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“Prepare me, and do not inform anyone about it.and 
then he commanded that the highways be obstructed, and so the 


people of Makkah were kept in the dark and, no news came to 
them” 
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This indicates that the information which is connected to 
the security of the state is tied to the Khalifah or an institution 
which meets this aim. 


As for the Shura (consultative) council, the Messenger & 
did not use to have a specific permanent council, but rather he 
used to consult the Muslims at numerous times in line with His 
(swt) words 
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“And consult them in the matter.” (TMQ 3:159). An 
example of these consultations comes from what has been 
narrated by Muslim from Anas about the day of the battle of 
Badr: 
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The Messenger of Allah © held consultations with his 
Companions. The narrator said: Abu Bakr spoke (expressing 
his own views), but he * did not pay heed to him. Then spoke 
‘Umar , but he *& did not pay heed to him (too). Then Sa'd b. 
'Ubada stood up and said: Messenger of Allah, you want us (to 
speak). By God in Whose control is my life, if you order us to 
plunge our horses into the sea, we would do so. If you order us 
to goad our horses to the most distant place like Bark AI- 
Ghimad, we would do so. The narrator said: Now the Messenger 
of Allah & called upon the people (for the encounter). So they 
set out and encamped at Badr”. Al-Bukhari reported another 
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example from the day of Al-Hudaybiyah through Al-Miswar and 
Marwan who said: 
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“The Prophet = proceeded on till he reached (a village 
called) Ghadir-Al-Ashtat. There his spy came and said, ''The 
Quraish (infidels) have collected a great number of people 
against you, and they have collected against you the Ethiopians, 
and they will fight with you, and will stop you from entering the 
Ka*ba and prevent you."" The Prophet® said, ''O people! Give 
me your opinion. Do you recommend that I should destroy the 
families and offspring of those who want to stop us from the 
Ka‘ba? If they should come to us (for peace) then Allah will 
destroy a spy from the pagans, or otherwise we will leave them 
in a miserable state.'’ On that Abu Bakr said, ''O Allah 
Prophet! You have come with the intention of visiting this 
House (i.e. Kaba) and you do not want to kill or fight anybody. 
So proceed to it, and whoever should stop us from it, we will 
fight him." On that the Prophet said, ''Proceed on, in the Name 
of Allah!'”. Though he & gathered the Muslims and consulted 
them, he would call specific people consistently to consult with, 
and these were the leaders of the people; Hamza, Abu Bakr, 
Ja’far, Umar, ‘Ali, Ibn Mas’ud, Sulayman, ‘Ammar, Hudhayfah, 
Abu Dharr, Al-Miqdad, and Bilal (may Allah be pleased with 
them). They could be considered as a Shura council for him due 
to his specifically seeking them out consistently for consultation. 
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In the same manner the righteous khulafaa’ would consult 
the people generally, and would specifically seek out individuals 
for consultation. Abu Bakr (ra) used to specially consult men 
from the emigrants and Ansar in order to take their opinion if an 
issue occurred, and they were the people of Shura to him. The 
people of Shura in his time were the ‘ulama’ and those who 
would give fatawa (verdicts). Ibn Sa’d reported from Al-Qasim 
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“When some issue occurred at the time of Abu Bakr Al- 
Siddiq making him want to consult with the people of insight 
and Figh, he would call some men from the emigrants and 
Ansar; he would call Umar, Uthman, Ali, ‘Abd Al-Rahman b. 
‘Awf, Mu’adh Bin Jabal, Abai Bin Ka’ab and Zayd b. Thabit.” 
All of these used to give fatawa during the Khilafah of Abu Bakr 
(ra), and the people would refer to them for verdicts and so this 
was the way that Abu Bakr (ra) preceded and when Umar (ra) 
took charge he used to call that same group of men. 


All of this indicates taking a specific council that 
represents the Ummah for the fixed Shura that is mentioned in the 
text of the Quran and Sunnah, which is called the People’s 
Council (Majlis Al-Ummah) since it is the representative of the 
Ummah in Shura. In the same manner, its work would include 
accounting due to the evidence recorded. Muslim reported, 
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“There will be Amirs (rulers) and you will like their good 
deeds and dislike their bad deeds. One who sees through their 
deeds (and tries to prevent their repetition), is absolved from 
blame, and one who hates their bad deeds (in their hearts, being 
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unable to prevent their recurrence), is (also) safe. But one who 
approves of their bad deeds and imitates them is spiritually 
ruined. They asked: “Shouldn't we fight against them?” He 
replied: No, as long as they still pray” and prayer here is a 
metaphor for ruling by Islam. 


Part of accounting is Muslims disputing at the start of the 
issue and at the head of them is Umar (ra) who did that to Abu 
Bakr (ra) when he was insistent to fight against the apostates. 
Muslim and Al-Bukhari reported from Abu Hurayrah who said, 
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“When Allah's Prophet % died and Abu Bakr became 
the caliph some Arabs renegade (reverted to disbelief) (Abu 
Bakr decided to declare war against them), ‘Umar, said to Abu 
Bakr, "How can you fight with these people although Allah's 
Prophet® said, 'I have been ordered (by Allah) to fight the 
people till they say: "None has the right to be worshipped but 
Allah, and whoever said it then he will save his life and property 
from me except on trespassing the law (rights and conditions for 
which he will be punished justly), and his accounts will be with 
Allah.' "" Abu Bakr said, "By Allah! I will fight those who 
differentiate between the prayer and the Zakat as Zakat is the 
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compulsory right to be taken from the property (according to 
Allah's orders) By Allah! If they refuse to pay me even a she-kid 
which they used to pay at the time of Allah's Prophet® . I would 
fight with them for withholding it" Then “Umar said, "By Allah, 
it was nothing, but Allah opened Abu Bakr's chest towards the 
decision (to fight) and I came to know that his decision was 
right ” 


Likewise, Bilal Bin Rabah (ra) and Al-Zubayr (ra) and 
others disputed with Umar (ra) about his decision regarding 
splitting the land of Iraq between the fighters, and how a Bedouin 
argued with Umar (ra) regarding protecting some of the land; Abu 
‘Ubayd narrated in Al-Amwal from Amer Bin ‘Abd Allah Bin Al- 
Zubayr, I consider it to be from his father, who said 
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“A Bedouin came to Omar and said: O Amir of the 
believers, we fought on our land in Jahiliyyah, and we became 
Muslims while it is still under our possession, — Why are you 
protecting it (make it Hima) ? Umar bowed his head, blew and 
twisted his moustache — would do so when distressed — so when 
the Bedouin saw what he was doing, he repeated what he said 
again. Then Umar said: The property is Allah’s property, and 
the slaves are Allah’s; I swear by Allah- had I not been charged 
with that in the cause of Allah, would I not have protected 
(made Hima) a hand-span of land”. , and Umar (ra) used to 
protect some of the land from the general property for the Muslim 
cavalry. In the same way a woman accounted him over his 
prohibition of people increasing the Mahr over four hundred 
Dinar, saying to him: 
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“This is not for you Umar — did not you hear the words 
of Allah “And you have given one of them a great amount [in 
gifts], do not take [back] from it anything.” (TMQ 4:20), and 
so he said the woman is correct and Umar (ra) is wrong. 


In this way, the explanation for this article has been made 
clear in that the Messenger * established a specific apparatus for 
the State with a specific form and applied that until he met His 
Lord (swt). The righteous Khulafaa’ after him continued upon the 
same method, ruling according to this apparatus that the 
Messenger ** set up, as seen and heard by the companions, and 
for this reason it is specified that the apparatus of the Islamic 
State should be upon this form. 
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The Khalifah 


Article 24 


The Khalifah is the representative of the Ummah in 
excercising of the authority and in implementing of the 
Shari’ah. 


The Khilafah is the general leadership for all of the 
Muslims in the World, in order to establish the rules of the 
Shari’ah and to carry the Islamic call to the world. The ones 
whom appoint the one who undertakes this leadership, in other 
words, appoint the Khalifah, are the Muslims alone. Since the 
authority belongs to the Ummah, and the implementation of the 
Shari'ah is obligatory upon the Muslims, and the Khalifah is a 
leader for them, accordingly his reality is that he is their 
representative in the authority and the implementation of the 
Shari’ah. Therefore, there is no Khalifah unless the Ummah gives 
him the pledge of allegiance; their pledge to him is proof that he 
is their representative. The obligation of obedience to him is proof 
that this pledge, which concludes the contracting of the Khilafah 
to him, gives him the authority, and this means that he is their 
representative in the authority. And upon this basis this article has 
been drafted. 


Article 25 


The Khilafah is a contract of choice and consent, so no one is 
compelled to accept it, and no one is compelled to choose the 
one who would undertake it. 


The proof for this is the evidence that any Shari’ah 
contract is completed between two parties since it is a contract 
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like all the other contracts. On top of that, the narration of the 
Bedoin gave the pledge of allegiance to Allah's Prophet® for 
Islam. Then the Bedoin got fever at Medina, came to Allah's 
Prophet and said, ''O Allah's Prophet! Cancel my Pledge," But 
Allah's Prophet © refused. Then he came to him (again) and 
said, ''O Allah's Prophet! Cancel my Pledge."" But the Prophet 
& refused. Then he came to him (again) and said, "'O Allah's 
Prophet! Cancel my Pledge."" But the Prophet refused. The 
Bedouin finally went out (of Medina) whereupon Allah's 
Prophet® said, 
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"Medina is like a pair of bellows (furnace): It expels its 
impurities and brightens and clears its good.” (agreed upon by 
Muslim and Al-Bukhari). As the pledge upon the Khilafah is a 
pledge upon obedience to the one who has the right to be obeyed 
from the people of authority, then it is a contract upon choice and 
consent, and so it is not correct by compulsion; neither 
compulsion on the one given the pledge nor compulsion upon 
those who are giving the pledge due to the words of the 
Messenger * 
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“Allah has forgiven my nation (Ummati) for mistakes 
and forgetfulness, and what they are forced to do.” (reported by 
Ibn Maja through Ibn ‘Abbas), and this is general for every 
contract including the contract of the Khilafah. Accordingly, 
every contract that occurs due to compulsion is void, since it has 
not been contracted. In the same manner as the other contracts, 
the Khilafah is not contracted by compulsion. 


Likewise, the Khilafah is not completed except with two 
contracting parties like any other contract; so, someone would not 
be a Khalifah unless someone appoints him to the Khilafah, and 
so if someone appoints themselves as Khalifah without a pledge 
from those whom the Khilafah is contracted through, he would 
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not be a Khalifah unless they gave him the pledge with 
satisfaction and consent, in which case he becomes Khalifah after 
this pledge; as for before it then he would not be considered such. 
If the people are forced to give the pledge, the person would not 
be the Khalifah after this pledge which was taken by compulsion, 
and the Khilafah would not be contracted to him since it is a 
contract which is not contracted through compulsion due to the 
words of the Messenger 
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“Allah has forgiven my nation (Ummati) for mistakes 
and forgetfulness, and what they are forced to do.” , and what 
has been forgiven is considered to be void. 


Article 26 


Every sane, adult Muslim, a male or a female, has the right to 
elect the leader of the State and to give him the pledge of 
allegiance; while the non-Muslims do not have such right. 


The reality of the Khilafah is evidence that every Muslim 
has the right to elect the Khalifah and to give him the pledge, 
since there are narrations which indicate that it is the Muslims 
who give the pledge of allegiance to the Khalifah, irrespective of 
whether they were male or female; it is narrated by ‘Ubadah b. 
Samit 


&.. we al gy aa» 
“We gave the oath of allegiance to the Messenger of 


Allah...” reported by Al-Bukhari, and narrated from Um Attiyya 
who said 
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“We have the oath of allegiance to the Messenger of 
Allah...” also from Al-Bukhari, and what Ibn Kathir reported in 
Al-Bidayah Wal-Nihayah when ‘Abd al Rahman b. ‘Auf was 
appointed to take the opinion of the Muslims as to who should be 
the Khalifah he said “He took men’s and women’s opinions”, 
and not one of the companions rebuked him over this. So every 
Muslim, a male or a female, has the right to elect the Khalifah and 
to give him the pledge of allegiance. As for the non-Muslims they 
have no right in these issues since the pledge of allegiance is upon 
the Book and the Sunnah and he does not believe in either of 
them, since if he believes in them he would be a Muslim. 


Article 27 


If the Khilafah is contracted to an individual by the pledge of 
those it is valid to be contracted with, the pledge of the 
remainder of the people is a pledge upon obedience and not a 
pledge of contracting; and so, any one who is seen to have the 
potential of rebellion is forced to give the pledge. 


The evidence for this is what happened in the pledge of 
the four Khulafaa’, because it was an Jjma’ of the companions. In 
the pledge of Abu Bakr (ra), the people of power and influence 
(Ahl Al-Hal wal-‘Agd) of Madinah alone were sufficient, and that 
was the case in the pledge of Umar (ra), and in the pledge of 
‘Uthman (ra) it was enough to take the opinion of the Muslims in 
Madinah, and take the pledge from them, and in the pledge of Ali 
(ra) the pledge of the majority of the people of Madinah and Kufa 
was enough. All of this indicates that it is not necessary that all 
the Muslims have to give the pledge in order to contract the 
Khilafah; rather the pledge of most of their representatives is 
enough. As for the remainder, then if they gave a pledge their 
pledge is upon obedience. 
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With respect to forcing those whom may rebel to take the 
pledge after the pledge of the majority of the representatives, the 
evidence is the resolve of our master Ali (ra) to make Mu’awtyah 
give him the pledge and agree with what the people had agreed, 
and his forcing of Talha and Az-Zubayr to take his pledge, and 
none of the companions rebuked him for doing so, though some 
of them gave him advice not to remove Mu’awiyah from the 
governorship of As-Sham. The silence of the companions upon 
the actions of one of them, if it was from the actions that are 
rebuked — such as forcing someone to take the pledge whereas it 
is a contract upon satisfaction and consent — is considered to be an 
Jjma’ of silent consent, and is considered a Shari’ah evidence. 


Article 28 


No one can be Khalifa unless the Muslims appoint him, and no 
one possesses the mandatory powers of the leadership of the 
State unless the contract with him has been concluded 
according tothe Shari’ah, like any contract in Islam. 


The evidence is that the Khilafah is a contract upon 
satisfaction and consent, since its reality as a contract means it is 
not contracted except through two contracting parties, and 
,therefore, no one is the Khalifah unless he was appointed to it by 
those whose agreement completes the conclusion of the contract 
according to the Shari’ah. So if someone appoints himself 
Khalifah without the pledge from those whom the Khilafah is 
contracted through, then he would not be a Khalifah until his 
pledge occurs with choice and consent from those whom the 
conclusion of the contract takes place. So the fact that the 
Khilafah is a contract necessitates the presence of two contracting 
parties, with each of them having the necessary Shari'ah 
qualifications to be entrusted with the contract and conclude it. 
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If a conqueror came about and took the ruling by force he 
does not become a Khalifah by that, even if he announces himself 
as Khalifah of the Muslims, since the Khilafah was not contracted 
to him by the Muslims. If he took the pledge of allegiance from 
the people by force and compulsion, he does not become the 
Khalifah even if he was given the pledge, since the pledge given 
through compulsion and force is not considered, and so the 
Khilafah cannot be contracted by it. This is because a contract of 
choice and consent cannot be completed through compulsion and 
force, and so it is not contracted except through a pledge given 
with satisfaction and consent. However, if this conqueror 
managed to convince the people that it was in the benefit of the 
Muslims to give him the pledge, and that the implementation of 
the Shari’ah would be complete through giving the pledge to him 
—and so the people became convinced and satisfied with that and 
gave him the pledge of allegiance on that basis with their own 
choice, then he would become the Khalifah from the moment that 
he was given that pledge by the people freely even though he took 
the authority through force and power. Therefore, the condition is 
the contracting of the pledge, and this is only reached through 
consent and choice, irrespective of whether the one who reached 
it was the ruler and leader, or wasn’t. 


Article 29 


It is stipulated that the authority of the region or the country 
that gives the Khalifah a contracting pledge is autonomous 
dependent upon the Muslims alone, and not upon any 
disbelieving state; besides the security of the Muslims in that 
country, both internally and externally, is by the security of 
Islam not the security of the disbelief. With respect to the 
pledge of obedience taken from other countries, there are not 
such conditions. 
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The evidence is the forbiddance of the disbelievers having 
authority over the Muslims, in accordance with the His (swt) 
words 
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“And never will Allah give the disbelievers over the 
believers a way [to overcome them].” (TMQ 4:141), so if the 
authority of the disbelievers over the Muslims is present in any 
part of the Islamic lands, then that land would not be suitable to 
establish the Khalifah, since the establishment of a Khalifah is 
simply the establishment of an authority. Since that land does not 
possess the authority it therefore, cannot give it. Also its 
authority is an authority of disbelief, and the Khalifah is not 
established with the authority of disbelief. 


This is from the angle of the authority; as for the issue of 
security, its evidence is the evidence for Dar Al-Islam and Dar 
Al-Kufr, since the establishment of the Khalifah would make the 
abode into an abode of Islam, and it is not possible for an abode to 
be an abode of Islam simply by establishing the rule of Islam but 
rather it is imperative that its security is by the security of Islam 
and not that of disbelief, since the conditions for the abode to be 
considered an abode of Islam are: firstly, to be ruled by Islam and 
secondly, for its security to be the security of Islam and not the 
security of disbelief. 


Article 30 


The only conditions for the one who is given the pledge to be 
the leader of the State is that he fulfils the contracting 
conditions of the contract, even if he does not fulfil the 
preference conditions, since what matters are the contracting 
conditions of the contract. 
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The proof for this is the evidences that were narrated 
regarding the characteristics of the Khalifah. In some oft the 
narrations regarding his characteristics the request is non- 
decisive, such as his & words 


«ig 2 AY! Me Op 


“The authority of ruling (Al-amr) is in Quraysh” 
(reported by Al-Bukhari from Mu’awiyah). This narration is 
informative, and it is in the informative form, and though it 
conveys the meaning of a request, it is not considered decisive as 
long as it is not accompanied by an indication that confirms its 
decisiveness, and there is no such indication from an authentic 
narration. As for what is transmitted in the narration, 
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“Whoever bears hostility to them, Allah will destroy him 
as long as they abide by the laws of religion” — this is to do with 
showing enmity to them and not as a confirmation for his & 
words 


«te re) yy Ida Oly 
“The authority of ruling (Al-Amr) is in the Quraysh”. 
This is apart from the fact that the word “Quraysh” is a noun and 
not an adjective, and is called a Lagab (title) in Usul Al-Figh, and 
the understanding (Mafhum) of the noun, or Lagab is not acted 
upon since the noun or Lagab does not have a Mafhum. For that 


reason the text about the Quraysh does not mean that other than 
they cannot be appointed. 


Based upon this, this narration indicates a preferred 
condition and not a condition of contracting due to the absence of 
an indication that would make the request decisive; rather there is 
an indication that makes it non-decisive. When the Messenger * 
offered himself to the tribe of ‘Amir Bin Sa’asa’a who asked 
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“Will the matter (authority of ruling) remain with us 
after you”, to which he & said “The matter (authority of ruling) 
is in the Hand of Allah; He gives it to whoever He wills”, 
narrated by Ibn Ishaq from Al-Zuhri, then this indicates that the 
request was non-decisive since the reply of the Messenger & 
indicates the permission for the order to be with them after him 
&, and permitted to be with other than them, which indicates that 


the condition of being from Quraysh is a condition of preference. 


As for the conditions of contracting, they are those that are 
related with a decisive request such that their absence leads to an 
absence of contracting (as is understood from the definition of 
what is a condition). In other words, the result of its absence 
would mean the invalidity of the Khilafah for him if he was not 
from Quraysh. The reply of the Messenger * to the tribe of ‘Amir 
takes the request away from being decisive, as opposed to what 
has been narrated in the texts for the conditions of contracting. 
For example, the condition of maturity comes from the fact that 
the Messenger * refused to take the pledge of allegiance from a 
child — when he refused to take allegiance from ‘Abd Allah b. 
Hisham — and the reason was due to his young age. Therefore, it 
is evidence that it is a condition for the Khalifah to be adult, since 
if the pledge is not correct from the child then by greater 
reasoning it would not be correct for the child to be the Khalifah. 


Whatever characteristic has been mentioned by a decisive 
request is considered a condition for the contracting of the 
Khilafah with him, and anything else is not made a condition for 
contracting even if there is a text which mentions it as long as the 
request was non-decisive. 
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Article 31 


There are seven conditions for the Khalifah to be contracted, 
which are: to be male, Muslim, free, adult, sane, just, and 
from the people who have the capability. 


Since the Khilafah is a part of the ruling (guardianship), or 
rather it is the greatest guardianship, for that reason the text of the 
19" article is mentioned here, in other words, the obligation for 
the seven mentioned conditions to be fulfilled: 


The evidence that the Khalifah should be male is what has 
been narrated from the Messenger * that when he heard that the 
Persians had given the rule to the daughter of Kisra, he & said 


dtl edyal 139 age eel ay» 
“Never will succeed such a nation that makes a woman 
their leader.” (narrated by Al-Bukhari from Abu Bakrah); this 
narration contains a decisive prohibition regarding a woman being 
appointed the leader of a State, since the expression “never” 
indicates permanency, which is an exaggeration in negating the 
success, so it is a blame, which means that the request to leave the 


Khalifah from being a woman is a decisive request, and for this 
reason it was made a condition that he should be male. 


As for the condition that he should be Muslim, this is due 
to His (swt) words 
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“And never will Allah give the disbelievers over the 
believers a way [to overcome them].” (TMQ 4:141), which is 
also a decisive prohibition since the expression “never” indicates 
permanency, and is information with the meaning of a request. As 
long as Allah (swt) prohibited the disbelievers having a way over 
the believers, then He (swt) prohibited for them to be made rulers 
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over them, since the rule is the greatest way over the Muslims. 
Additionally, the Khalifah is the person of authority, and Allah 
(swt) made it a condition that the person of authority should be a 
Muslim. Allah (swt) said 
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“O you who have believed, obey Allah and obey the 
Messenger and those in authority among you.” (TMQ 4:59) 
and He (swt) said 


jf 985 35 ey LEST lt of ANT gs Zf nade thy 
Cie oN IL Sp Jota 


“And when there comes to them information about 
[public] security or fear, they spread it around. But if they 
had referred it back to the Messenger or to those of authority 
among them. ” (TMQ 4:83). The words “people of authority” are 
not mentioned in the Quran unless it is also mentioned that they 
are from the Muslims, which indicates that the person of authority 
must be a Muslim. And since the Khalifah is the person of 
authority, and he is the one who appoints the people of authority, 
then it is a condition that he must be a Muslim. 


With respect to the condition that he should be free, this is 
since the slave is owned by his master and so does not control the 
independence of conduct for himself, and by greater reasoning he 
does not control the conduct of others, and ,therefore, he cannot 
control the guardianship over the people. 


As for the condition that he should be an adult, this is due 
to what was narrated by “Ali b. Abi Talib (ra) that the Messenger 
& said 
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“The Pen has been lifted from three (their actions are 
not recorded): from the sleeping person until he awakens, from 
the minor until he grows up, and from the insane person until 
he comes to his senses” and in a narration 
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“and from the afflicted person, until he recovers ”, 
reported by Ibn Maja and Al-Hakim from ‘A’ishah, and the 


wording is from Ibn Maja. Al-Tirmidhi and Ibn Khuzaymah also 
reported a similar narration through ‘Ali (ra). 


What is understood from lifting the pen is that it is not 
correct for him to act independently in his own affairs, so it would 
not be correct for him to be the Khalifah. Also, it is narrated from 
Abu Hurayrah that the Messenger * said 
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“Seek refuge to Allah from the head of the seventy and 
the power of children” reported by Ahmad from Abu Hurayrah, 
which includes proof that it is not correct for a child to be the 
Khalifah. There is another narration from Abu ‘Aqil Zahrah Bin 
Ma‘bad, on the authority of his grandfather ‘Abd Allah Bin 
Hisham who lived at the time of the Prophet , and his mother 
Zaynab bint Hamid took him to the Messenger * and said 
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“O Messenger of Allah, take the pledge from him”, and 
so the Messenger * said 
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“He is young”, and touched his head and prayed for him, 
as reported by Al-Bukhari. Since the child is not permitted to give 
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the pledge, then by greater reasoning he is not permitted to be 
given the pledge either. 


As for the condition of being sane, the narration which 
was just mentioned 


«.. BG FS gli! aby» 
“the pen has been lifted from three ...” to 
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“the afflicted person until he recovers” and in another 
narration 
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“the insane until he comes to his senses”, and from the 
understanding of raising of the pen is that it is not correct for him 
to act independently in his own affairs, so it would not be correct 
for him to be the Khalifah and act upon the affairs of other 
people. 


With respect to the condition of being just, this is because 
Allah (swt) made it a condition for the witness to be just; He (swt) 
says 
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“And bring to witness two just men from among you. ” 
(TMQ 65:2), and so the one who is more significant than the 
witness, and that is the Khalifah, must by greater reasoning also 
be just. That is because if the just characteristic has been made a 
condition for the witness then for it to be a condition for the 
Khalifah is of a higher priority. 


As for the condition that he is a capable person from 
amongst those who are able to fulfil the responsibility, this is 
necessitated by the pledge of allegiance, since the one who is not 
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capable would be incapable of running the affairs of the people by 
the Quran and the Sunnah for those who gave him the pledge 
upon them. 


The evidence for that includes: 


1. Muslim narrated from Abu Dharr 
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“I said: O Messenger of Allah, Why don’t you appoint me (to 
an official position)? He & patted me on the shoulder with his 
hand and said, “O Abu Dharr, you are a weak man and it is a 
trust and it will be a cause of disgrace and remorse on the Day 


of Resurrectin except for one who takes it up with a full sense of 


obligations efficiently.)” 


This explains that giving the order its due right and performance 
is only done by those who are capable of it, and the indication that 
engenders decisiveness is what the Messenger ® said about 
whoever takes it and is not capable of it 
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“and on the day of Judgement it will be a disgrace and a regret 
except for he who takes it”. 


2. Al-Bukhari reported from Abu Hurayrah that the Messenger of 
Allah & said, 
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"When trust (honesty) is lost, then wait for the Hour. It was 
asked, “How will trust (honesty) be lost, O, Allah’s Propher?” 
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He said, “When authority is given to those who not deserve it, 
then wait for the Hour.” 


The narration indicates a decisive prohibition for the 
guardianship to be placed with one who is not suitable for it. And 
the decisive indication is that such an act would mean the 
abandonment of the trust, which is from the signs of the Hour, 
which is an indication of the enormity of the prohibition of it 
being undertaken by those not suitable for it. 


As for how capability should be defined, this requires 
establishing the reality since it might be connected to bodily or 
mental illness, etc. and ,therefore, its definition is left for the 
Madhalim court, which will confirm that the conditions of 
contracting have been met in the candidates for the Khilafah. 


Article 32 


If the position of the Khilafah becomes vacant due to the 
death of its leader, his resignation or his removal, it is 
obligatory to appoint a Khalifah within three days from the 
date that the position of the Khilafah became vacant. 


Appointing the Khalifah becomes obligatory from the 
moment that the previous Khalifah dies or is removed. However, 
it is permitted for the appointment to occur within three days with 
their nights as long as it is due to working to achieve it. If it takes 
longer than three nights and the Khalifah has still not been 
appointed, then the issue is considered — if the Muslims are 
working to establish it but are unable to achieve that during the 
three night time limit due to overwhelming circumstances that 
they are unable to overcome, then the sin is lifted from them since 
they are busy working to establish the obligation and are 
compelled to delay its establishment due to whatever forced them. 
It is reported from Ibn Hibban and Ibn Maja from Ibn Abbas: the 
Messenger of Allah * said: 
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“Verily Allah has pardoned for my Ummah: their mistakes, 
their forgetfulness, and that which they have been forced to do”. 
If they were not made busy with such overwhelming issues, then 
the most time allowed for the appointment is three days with their 
nights. 


The evidence for the obligation of immediately working to 
establish the pledge of allegiance (Baya) to the Khalifah due only 
to the vacation of the position of the Khilafah is the Ijma’ of the 
companions. They immediately hurried to gather at Sagifa Bani 
Sa ‘idah after the death of the Messenger on the same day and 
before his * burial, and the pledge of contracting (Bay‘at Al- 
In ‘igad) was completed on the same day with Abu Bakr (ra), and 
the next day the people gathered in the mosque to give the pledge 
of obedience (Bay‘at Al-ta ‘ah). 


Limiting the time to establish the appointment of the 
Khalifah to three days is due to that when it became apparent that 
Umar (ra) was going to die from his stab wound, he delegated the 
issue of appointment of his successor to the people of Shura, and 
limited them to three days, and then commissioned that if the 
Khalifah was not agreed upon within the three days, those who 
differed after the three days should be killed. He appointed fifty 
men from the Muslims in order to execute this - in other words, to 
kill the dissenter, even though they were from the senior 
companions, and all of this was seen and heard by the 
companions and none of them rebuked it even though normally 
anything similar to it would have been reproachable, so it is 
considered an /jma’ of the companions that it is not permitted for 
the position of Khalifah to be left vacant for more than three days, 
and the Jjma’ of the companions is an Islamic evidence in the 
same manner as the Quran and the Sunnah. 


Al-Bukhari reported through Al-Miswar Bin Makhramah 
who said: 
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“Abdur-Rahman called on me after a portion of the 
night had passed and knocked on my door till I got up, and he 
said to me, "I see you have been sleeping! By Allah, during the 
last three nights I have not slept enough”. And Ibn Kathir 
mentioned in the book Al-Bidayah wa ’I-Nihayah 
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“When the night whose morning would have been the 
fourth day after the death of Umar, ‘Abd Al-Rahman Bin ‘Auf 
came to the house of his nephew Al-Miswar Bin Makhramah 
and said “You are sleeping O Miswar? By Allah I did not get 
much sleep for the last three” - in other words, the last three 
nights and when the people prayed the Morning Prayer the pledge 
with ‘Uthman (ra) was completed. 


Article 33 


A temporary leader is appointed to take charge of the affairs 
of the Muslims, and to prepare for the election of the new 
Khalifah after the vacation of the position of the Khilafah 
according to the following process: 


a. When the previous Khalifah feels that his life is coming 
to an end, or is committed to resigning, he has the right 
to appoint the temporary leader. 


b. If the Khalifah dies or resigns before appointing the 
temporary leader, or the position of the Khilafah 
becomes vacant due to another reason, then the eldest 
of the assistants becomes the temporary leader unless 
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he intended to be a candidate for the Khilafah in which 
case the next senior assistant is to be given the position 
and so on. 


c. If all of the assistants intend to be candidates, then the 
eldest of the executive ministers will become the 
temporary leader or the one after him in seniority if he 
intends to be a candidate, and so on. 


d. If all of the executive ministers intend to be candidates 
for the Khilafah, then the position of the temporary 
leader is given to the youngest executive minister. 


e. The temporary leader does not have the right to adopt 
rules. 


f. The temporary leader makes all effort to complete the 
appointment of a new Khalifah within three days, and 
it is not permitted for this to be extended except due to 
overwhelming circumstances approved by _ the 
Madhalim court. 


When the Khalifah feels that his death is close, close to the 
time that the Khilafah would become vacant, he may appoint a 
temporary leader to be responsible for the Muslims’ affairs during 
the period of steps being taken to appoint the new Khalifah. He 
would undertake his work after the death of the Khalifah and his 
main work would be to complete the appointment of the new 
Khalifah within three days. 


It is not permitted for the temporary leader to adopt rules, 
since this is the right of the Khalifah who has been given a pledge 
by the Ummah. In the same manner, it is not permitted for him to 
be nominated for the Khilafah or to support the nominees, since 
Umar (ra) appointed someone other than those who were 
nominated for the Khilafah. 
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The responsibility of this leader ends with the appointment of 
the new Khalifah since his task was time-constrained to this goal. 


The evidence for this is what Umar (ra) did when he was 
stabbed and this was done without any opposition from the 
companions and so is considered to be an Jjma’. 


Umar (ra) said to the six candidates 
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“Let Suhayb lead you in prayers during the three days of 
your consultation” and then he said to Suhaib, as mentioned in 
Tarikh Al-Tabari, 
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“lead the people in prayer for three days ..until he said: if 
five of them agree upon a man while one disagreed, then strike 
his head with a sword..”. This means that Suhaib was appointed 
as a leader over them — he was appointed as a leader for the 
prayer and leadership of the prayer meant leadership over the 
people. Also, he was given the right to apply the punishment 
(strike his head) and the only one who can establish punishment 
by death is the leader. 


This issue took place in front of the companions without any 
dissenters and so it is an Jjma’ that the Khalifah can appoint a 
temporary leader who undertakes the steps to appoint the new 
Khalifah. In the same manner based upon this it is permitted for 
the Khalifah during his lifetime to adopt an article which would 
state that if he died without appointing a temporary leader to 
oversee the appointment of a new Khalifah, someone is to be the 
temporary leader. 


Based upon this, it is adopted that if the Khalifah did not 
appoint a temporary leader during his terminal illness, then the 
temporary leader would be the eldest of his assistants as long as 
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they are not a candidate, in which case it would be the next senior 
in age from his assistants, and so on, and then the executive 
ministers in the same manner. 


This is applied in the event of the removal of the Khalifah, so 
the temporary leader would be the eldest assistant as long as he is 
not a candidate, and if he is a candidate then the next one in 
seniority and so on until all the assistants are considered, in which 
case it would then fall to the eldest executive minister and so on. 
If all of them want to be candidates then the youngest of the 
executive ministers is compelled to become the temporary leader. 


This leader is different from the one the Khalifah appoints in 
his place when he goes out for Jihad or a journey, as the Prophet 
* used to do when he went out for Jihad or the final Hajj, or 
similar. In this situation the one who is delegated in his stead has 
the powers that the Khalifah defines for him to take care of the 
affairs necessitated by the delegation. 


Article 34 


The method of appointing the Khalifah is the pledge of 
allegiance (Bay’a). The practical steps to appoint the Khalifah 
and his Bay’a are: 


a. The Madhalim court announces the vacancy of the 
position of the Khilafah 


b. The temporary leader takes control of his 
responsibility and announces the opening of the 
nomination procedure immediately 


c. Applications of the candidates fulfilling the contracting 
conditions would be accepted, excluding the other 
applications, by the decision from the Madhalim court. 


d. The candidates who have been accepted by the 
Madhalim court, are then short listed twice by the 
Muslim members of the Shura council: first; they 


221 


select the six candidates who got the highest votes from 
them, and the second stage is to select the two 
candidates who got the highest votes 


e. The names of the two are announced and the Muslims 
are requested to vote for one of them 


f. The result of the elections is announced and the 
Muslims are informed of the one that got most of the 
votes. 


g. The Muslims promptly set out to give the pledge to 
whoever got most of the votes, as the Khalifah of the 
Muslims upon the Book of Allah (swt) and the Sunnah 
of His Messenger *. 


h. Once the pledge has been completed, the Khalifah is 
announced to the public, until the news of his 
appointment has reached the whole Ummah, with 
mentioning of his name and that he fulfilled the 
characteristics that make him valid for contracting the 
Khilafah to him. 


i. After completing the steps to appoint the new Khalifah 
the responsibility of the temporary leader ends. 


When the Shari’ah obligated the appointment of a Khalifah 
upon the Ummah, it specified the method by which he would be 
appointed. This method has been defined by the Quran and 
Sunnah and the consensus of the companions. This method is the 
pledge of allegiance (Bay’a). The appointment of the Khalifah 
occurs through the taking of the Bay’a of the Muslims upon the 
action by the Book of Allah (swt) and the Sunnah of His 
Messenger &. What is meant by “Muslims” is those Muslims 
who were under the responsibility of the last Khalifah if the 
Khilafah was established or the Muslims of the area which the 
Khilafah was being established within if it was not already 
established. 
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The fact that this method (Bay’a) is confirmed by the 
Muslims’ Bay’a to the Messenger *, and from the order of the 
Messenger ** upon us to give the Bay’a to the Imam. As for the 
Bay’a of the Muslims to the Messenger *, it was not a Bay’a on 
Prophethood but rather upon ruling, since it was a Bay’a upon 
action and not upon confimation (of the truth of his 
Prophethood). So he ** was given the Bay’a upon the basis that 
he was a ruler and not that he was a Prophet or a Messenger, since 
the confirmation of belief in Prophethood and his * message is 
Iman and not Bay’a. Therefore, all that remains is that the Bay’a 
must have been in respect of him * being the head of the state. 
The Bay’a is mentioned in the Quran and the Sunnah. Allah (swt) 
says: 
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of 

“O Prophet, when the believing women come to you 
pledging to you that they will not associate anything with 
Allah, nor will they steal, nor will they commit unlawful 
sexual intercourse, nor will they kill their children, nor will 
they bring forth a slander they have invented between their 
arms and legs, nor will they disobey you in what is right - then 
accept their pledge. ” (TMQ 60:12), and Allah (swt) says 
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“Indeed, those who pledge allegiance to you, [O 
Muhammad] - they are actually pledging allegiance to Allah. 
The hand of Allah is over their hands.” (TMQ 48:10). Al- 
Bukhari reported: Isma‘il said that Malik said to me from Yahya 
b. Sa‘id who said: ‘Ubadah b. Al-Walid said his father said to him 
from ‘Ubadah b. Al-Samit: 
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“We gave the oath of allegiance to Allah's Prophet = that 
we would listen to and obey him both at the time when we were 
active and at the time when we were tired and that we would not 
fight against the ruler or disobey him, and would stand firm for 
the truth or say the truth wherever we might be, and in the Way 
of Allah we would not be afraid of the blame of the blamers. ”. 
And in Muslim from ‘Abd Allah b. Amr b. Al-‘As that the 
Messenger of Allah & said: 
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“He who swears allegiance to an Imam, he should give him 
the pledge in ratification and the sincerity of his heart. He 
should obey him to the best of his capacity. If another man 
comes forward as a claimant (when one has already been 
installed), behead the second ”. And also in Muslim from Abu 
Sa‘id Al-Khudri that the Messenger of Allah said 
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“When oath of allegiance has been taken for two caliphs, 
kill the one for whom the oath was taken later”. Muslim also 
reported from Abu Hazem who said: I sat with Abu Huraira for 
five years, and I heard him say from the Prophet ® 
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Banu Isra'il were ruled over by the Prophets. When one 
Prophet died, another succeeded him; but after me there is no 
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Prophet and there will be caliphs and they will be quite large in 
number. His Companions said: What do you order us to do (in 
case we come to have more than one Caliph)? He said: The one 
to whom allegiance is sworn first has a supremacy over the 
others. Concede to them their due rights (i. e. obey them). Allah 
will question them about the subjects whom He had entrusted to 
them.” 


The texts of the Quran and Sunnah are explicit that the 
method to appoint the Khalifah is the Bay’a. It could also be 
understood from the consensus of the companions, who acted 
upon this, and the Bay’a to the righteous Khulafaa’ are clear in 
this regard. 


The practical steps which conclude with the action of the 
appointment of the Khalifah before the giving of the pledge to 
him are understood from what occurred with the righteous 
khulafaa’ who came straight after the death of the Messenger ®. 
They were Abu Bakr (ra), Umar (ra), “Uthman (ra) and “Ali (ra), 
may Allah be pleased with them. All of the companions were 
silent upon and consented to the steps taken, even though they 
were steps which would have been rejected if they contradicted 
the Shari‘a since they were connected to the most important issue 
upon which the Muslim entity rested and the continuity of the 
ruling by Islam. 


Whoever followed what occurred in the appointment of those 
Khulafaa’, they would find that some of the Muslims discussed 
the issue in Saqgifa Bani Sa ‘idah and that the candidates were Sa’d 
(ra), Abu ‘Ubaida (ra), Umar (ra) and Abu Bakr (ra). However, 
both Umar (ra) and Abu ‘Ubaida (ra) did not wish to contest the 
issue against Abu Bakr (ra), and so the issue was really between 
Abu Bakr (ra) and Sa’d Bin ‘Ubada (ra) and no one else, with the 
result of the discussion being that the Bay’a was given to Abu 
Bakr (ra). Then on the second day the Muslims were called to the 
mosque to give him their Bay’a, and so the Bay’a in Al-Saqifa 
was one of contracting, and with it the person becomes the 
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Khalifah of the Muslims, and the Bay’a in the mosque on the 
second day is the Bay’a of obedience. 


When Abu Bakr (ra) felt that his illness was terminal and 
specifically that the Muslim armies were involved in battles with 
the major powers of the time, the Persians and the Romans, he 
called the Muslims in order to consult them upon who should be 
the Khalifah for them and spent three months doing this 
consultation. When he had completed it and knew the opinion of 
the majority of the Muslims, he commissioned them, or in modern 
terminology nominated, that Umar (ra) should be the Khalifah 
after him. This commissioning or nomination was not a contract 
for Umar (ra) to be the Khalifah after him, since after the death of 
Abu Bakr (ra) the Muslims attended the mosque to give their 
Bay’a to Umar (ra) and through that he became the Khalifah of 
the Muslims, and not through the consultations, or Abu Bakr’s 
(ra) commission, since if the nomination by Abu Bakr (ra) was a 
contract for the Khilafah then he would not have required the 
Bay’a of the Muslims. This is on top of the texts mentioned 
earlier which explicitly indicate that the only manner for a person 
to become the Khalifah is through the Bay’a given by the 
Muslims. 


At the time that Umar (ra) was stabbed the Muslims requested 
that he appoint a successor which he refused to do. They pressed 
upon him and so he made, or nominated, six candidates for them, 
after which he appointed Suhayb to lead the people in prayer and 
to prevail upon those whom Umar (ra) had nominated until they 
decided upon a Khalifah from amongst themselves during the 
three days he had specified for them. He said to Suhayb 
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“if five of them agreed upon a man while one disagreed, 
then strike his head with a sword..” as has been reported by Al- 
Tabari in his Al-Ta’rikh, as well as Ibn Qutaybah who authored 
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the book Al-Jmama wa ’l-Siyasa which is commonly known by 
Al-Ta’rikh Al-Khulafaa’, and Ibn Sa’d in Al-Tabagat Al-Kubra. 
Then Umar (ra) appointed Abu Talha Al-Ansari along with fifty 
men to guard them, and charged Al-Miqdad Bin Al-Aswad with 
finding a place for them to meet. Then after the death of Umar 
(ra) and subsequent to the council settling upon the candidates, 
‘Abd al Rahman Bin ‘Auf said: Which of you would remove 
yourselves (from consideration) and assume responsibility to 
select the best of you? To which all of them remained silent. Then 
‘Abd al Rahman said I remove myself and then consulted each of 
them individually asking them who they considered the most 
worthy of the responsibility if they didn’t consider themselves, 
and he found that their answers were limited to two: ‘Ali (ra) and 
‘Uthman (ra). After that ‘Abd al Rahman sought the opinions of 
the Muslims asking them which of the two they would prefer. He 
asked the men and women, surveying the opinion of the people, 
not just during the daytime but even during the night. Al-Bukhari 
narrated from Al-Miswar Bin Makhrama who said 


cbt BS Oth peek LO ye ares HG abl Le ob» 
cap pS WD odie Chas ve albigd ese Sigh Jus 


“Abdur-Rahman called on me after a portion of the night 
had passed and knocked on my door till I got up, and he said to 
me, "TI see you have been sleeping! By Allah, during the last 
three nights I have not slept enough”. After the people had 
offered morning prayer, Bay’a of ‘Uthman (ra) was completed. 
He became the Khalifah through the Bay’a of the Muslims, and 
not because Umar (ra) limited it to six. Then ‘Uthman (ra) was 
killed, and so the masses of the Muslims in Madinah and Kufa 
gave their Bay’a to ‘Ali b. Abi Talib (ra), and so he became the 
Khalifah through the Bay’a of the Muslims. 


By close examination of the manner of their Bay’a, it becomes 
clear that the candidates for the Khilafah were announced to the 
people and that they all fulfilled the necessary conditions of 
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contracting. After this the opinion of the influential people (Ah/ Al 
hal Wal- ‘Aqd) from the Muslims was taken, the representatives of 
the Ummah, and the representatives were well known in the era of 
the righteous Khulafaa’ since they were the companions, may 
Allah be pleased with them, or the people of Madinah. Whoever 
the companions, or the majority of them, wanted to become 
Khalifah was given the Bay’a of contracting, and thus became the 
Khalifah to whom obedience was obligatory, and so the Muslims 
would give them the Bay’a of obedience. In this manner the 
Khalifah is found and becomes the authorised representative of 
the Ummah in ruling and authority. 


As for the issue of limiting the candidates, then by 
following the manner in which the righteous Khulafaa’ were 
appointed, it becomes clear that the candidacy was limited. In 
Saqgifa Bani Sa’idah the candidates were Abu Bakr (ra), Umar 
(ra), Abu ‘Ubaida (ra) and Sa’d Bin ‘Ubada (ra) and that was all, 
though Umar (ra) and Abu ‘Ubaydah (ra) didn’t wish to compete 
against Abu Bakr (ra) and so in practical terms the candidates 
were Abu Bakr (ra) and Sa’d Bin ‘Ubada (ra). Then the Ah/ Al 
Hal Wal-‘Agd elected Abu Bakr (ra) the Khalifah in Al-Sagifa and 
gave him the Bay’a of contracting, and the next day the Muslims 
gave Abu Bakr (ra) the Bay’a of obedience in the mosque. 


Abu Bakr (ra) nominated Umar (ra) as the Khalifah for the 
Muslims, without there being any other candidate, and then the 
Muslims gave him the Bay’a of contracting and then the Bay’a of 
obedience. 


Umar (ra) nominated six candidates for the Muslims and 
told them to elect the Khalifah from amongst themselves, then 
‘Abd Al-Rahman b. ‘Awf discussed with five of them and limited 
them to two: ‘Ali (ra) and ‘Uthman (ra), after the others had 
charged him to do. After that he surveyed the opinion of the 
people and that opinion settled upon ‘Uthman (ra) as the Khalifah. 
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As for ‘Ali (ra), there was no other candidate for the 
Khilafah and so the masses of the Muslims in Madinah and Kufa 
gave him the Bay’a and he became the fourth Khalifah. 


And due to the Bay’a of ‘Uthman (ra) being settled within the 
maximum permitted time to elect the Khalifah — three days and 
nights — and also that the candidates were limited to six and then 
after that to two, we will mention how that occurred with the 
details in order to understand the issue we are discussing: 


1. Umar (ra) died on Sunday morning in Muharram 24 A.H. 
from the effects of being stabbed by Abu Lu’lu’a, may 
Allah (swt) curse him, when Umar (ra) was standing in 
prayer in the pulpit of the mosque during the Wednesday 
morning prayer four days before the end of Dhul Hijja 23 
A.H. Suhayb led the prayer for him in accordance with his 
will. 


2. When they had completed the issue of Umar (ra), Al- 
Miqdad gathered the council of six which had been 
entrusted by Umar (ra) in one of the houses and Abu Talha 
took care of their needs. They sat therein and discussed 
and then appointed Abd Al-Rahman b. ‘Awf to select the 
Khalifah from amongst them with their consent. 


3. ‘Abd Al-Rahman began to discuss with them and he asked 
each of them: If he was not to be the Khalifah then who 
did he think should be from amongst the others? Their 
answers were limited to ‘Ali (ra) and ‘Uthman (ra), and so 
Abd Al-Rahman limited the candidacy to two from the 
original six. 


4. After that Abd Al-Rahman began to consult the people as 
is well known. 


5. On Tuesday night - in other words, the night of the third 
day after the death of Umar (ra) on Sunday, Abd Al- 
Rahman went to the house of his nephew Al-Miswar Bin 
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Makhramah. The following is taken directly from Al- 
Bidayah Wal-Nihayah of Ibn Kathir: 
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“When the night whose morning was the fourth day after the 
death of Umar, Abd Al-Rahman b. ‘Awf came to the house of his 
nephew Al-Miswar Bin Makhrama and said “You are sleeping 
O Miswar? By Allah, I did not get much sleep for the last three 
(nights)” in other words, the last three nights after the death of 
Umar (ra) which occurred on Sunday morning, which was 
Sunday, Monday and Tuesday night — until he said 


S2519 dremel SI lage ce ad... Olatey We J! col) Cad) 
(0. Anal BLAS) shale Gold! 8 


“Go and summon ‘Ali and ‘‘Uthman for me...then he went out 
with them to the mosque...the people were summoned: the 
prayer will be held in congregation”, which was the Wednesday 
morning prayer. Then he took Ali’s (ra) hand, may Allah (swt) be 
pleased with him and honour his face, and asked him regarding 
taking the Bay’a upon the Book of Allah (swt), the Sunnah of His 
Messenger * and the actions of Abu Bakr (ra) and Umar (ra). 
‘Ali (ra) famously replied: upon the Book and the Sunnah — yes. 
As for the actions of Abu Bakr (ra) and Umar (ra), he would make 
his own Jjtihad. Abdul Rahman removed his hand, took the hand 
of ‘Uthman (ra) and asked the same question. ‘Uthman (ra) 
replied: By Allah yes, and so the Bay’a was completed with 
‘Uthman (ra). 


Suhayb led the people in the morning and midday prayer 
that day, and then ‘Uthman (ra) led them in the afternoon prayer 
as the Khalifah of the Muslims. This means that despite the 
contracting Bay’a to ‘Uthman (ra) starting at the Morning Prayer, 
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the leadership of Suhayb did not expire except after the Bay’a of 
the influential people in Madinah to ‘‘Uthman (ra). This was 
completed a little before the afternoon prayer, where the 
companions summoned each other to give Bay’a to “‘Uthman (ra) 
until after the middle of that day had passed and before the 
afternoon prayer. When the taking of the Bay’a was completed 
before the afternoon prayer, the leadership of Suhayb finished, 
and ‘Uthman (ra) led the people in the afternoon prayer as their 
Khalifah. 


The author of Al-Bidayah Wal-Nihayah explains why 
Suhayb led the people in the afternoon prayer though ‘Uthman 
(ra) took the Bay’a at the morning prayer, saying: “The people 
gave him the Bay’a in the mosque, then he was taken to the house 
of Shura (i.e. the house where the people of consultation met), so 
the rest of the people gave him the Bay’a . It seems he did not 
finish taking the Bay’a until after the midday prayer. So, Suhayb 
prayed that prayer in the Prophet’s mosque, thus the first prayer in 
which the Khalifah, leader of the believers ‘Uthman (ra) led the 
Muslims was the afternoon prayer”. 


Consequently the following matters must be considered when 
making nominations for the post of Khilafah after it becomes 
vacant (through death or dismissal), which are: 


1. The work regarding candidacy and appointment must be 
done day and night until the task is completed. 


2. Nominees have to be short listed in terms of fulfilling the 
contractual conditions, a matter that is conducted by the 
Madhalim coutt. 


3. Nominees are short listed twice: to six and then to two. 
The council of the Ummah conducts this short listing as 
representatives of the Ummah. This is because the Ummah 
delegated Umar (ra) to represent them, who nominated six 
people and the six nominees delegated a representative 
from amongst themselves, ‘Abd al Rahman, who short 
listed the nominees to two after discussion. Thus, the 
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reference in all of this is the Ummah’s council; in other 
words, its representatives. 


4. After the completion of the elections and the Bay’a, the 
Khalifah is announced to the public such that all of the 
Ummah are aware of it, and his name and characteristics 
that mean he fulfils the criteria for the contraction of the 
Khilafah are also mentioned. 


5. The task of the temporary leader expires after the 
completion of the taking of the Bay’a by the Khalifah, 
rather than by the announcement of the results. The 
leadership of Suhayb did not finish by the election of 
‘Uthman (ra), but rather by the completion of his Bay’a. 


This is the case if there was a Khalifah and he passed away or 
was removed and a Khalifah needs to be appointed to replace 
him. 


If there is no Khalifah at all, it becomes obligatory upon the 
Muslims to appoint a Khalifah, to implement the rules of the 
shari’a and to carry the Islamic call to the world, as is currently 
the case since the removal of the Islamic Khilafah in Istanbul, on 
28"" Rajab 1342 AH (3 March 1924). In such a situation, every 
one of the Muslim countries in the Islamic world is suitable to 
appoint a Khalifah, and the Khilafah would be contracted to him. 
So, if one of the Muslim countries gave the Bay’a to a Khalifah, 
and the Khilafah was contracted to him, it becomes obligatory 
upon the Muslims in the other countries to give him the Bay’a of 
obedience or in other words, a Bay’a of submission to his 
authority. This is after the Khilafah has been concluded to him 
through the Bay’a of the people of his country. The following 
four conditions have to be fulfilled in that country: 


1. The authority of the country must be in the hands of the 
Muslims and not in the hands of a non-Islamic country or 
under a non-Islamic influence. 
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2. The security of the Muslims in that country must be 
guaranteed by Islam; in other words, its protection at 
home and abroad should be in the name of Islam and by 
Islamic forces to the exclusion of all others. 


3. The implementation of Islam should take place with 
immediate effect in a comprehensive and radical manner; 
the Khalifah must be involved in the conveying of the call 
to Islam. 


4. The Khalifah must fulfil all the contractual conditions, 
although he might not fulfil the preferred conditions, since 
what matters are the conditions of the contract. 


Should that country satisfy these four conditions then the 
Khilafah would be established by the Bay’a of that country alone, 
and the Khilafah would be concluded by it alone. The Khalifah to 
whom they gave the Bay’a would become the legitimate Khalifah 
and any Bay’a to other than him would be invalid. 


Any country that might give the Bay’a to another Khalifah 
after that, then their Bay’a would be invalid, due to the saying of 
the Messenger of Allah & 
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“When oath of allegiance has been taken for two caliphs, 
kill the one for whom the oath was taken later” and his ** saying 
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“Fulfil the Bay’a (oath of allegiance) of the first, then the 
first” and his & saying 


Of Geant O| dake ald 55059 og Addr Obs Uy) wit 349 
CPW GS Mg pod EG ST ce 


“He who swears allegiance to an Imam, he should give him 
the pledge in ratification and the sincerity of his heart. He 
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should obey him to the best of his capacity. If another man 
comes forward as a claimant (when one has already been 
installed), behead the second” 


The method of the Bay’a: In the aforementioned we have 
explained the evidences for the Bay’a as the prescribed method of 
appointing a Khalifah in Islam. Regarding its practical 
implementation, it is through shaking the hand as well as by 
writing. It has been narrated by ‘Abd Allah b. Dinar who said: “I 
witnessed Ibn Umar when people agreed on Abd Al-Malik b. 
Marwan saying: 
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"I write herewith that I swear allegiance to listen to and 
obey ‘Abd Allah Abd Al-Malik, the leader of the believers, in 
accordance with the Book of Allah and the Sunnah of His 
Messenger, to the best of my ability”. The Bay’a can also be 
given by any other means. 


The Bay’a should only be given by an adult as the Bay’a of 
the minor is not valid. Abu Aqeel Zahrah b. Ma‘bad reported on 
the authority of his grand-father “Abd Allah b. Hisham who lived 
during the time of the Messenger of Allah &, that his mother 
Zaynab bint Hamid took him to the Messenger of Allah ® and 
said “O Messenger of Allah, take Bay’a from him” upon this the 
Messenger of Allah & said 


«as xy reap Tened 43 pe 5b» 
“He is young” and he & wiped over his head and prayed for 
him, as narrated by Al-Bukhari. 


As for the wording of the Bay’a, it is not restricted to any 
specific wording, but it should include the commitment that the 
Khalifah acts according to the Book of Allah (swt) and the 
Sunnah of His Messenger * and that the person who gives the 
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Bay’a should pledge to obey in that which they liked and disliked 
and in ease and hardship. A law will be published that will 
determine this wording in accordance with the previous points. 


Once the Bay’a is given to the Khalifah, then the Bay’a 
becomes a trust on the neck of the one who gave the Bay’a, where 
he is not allowed to withdraw it. For it is his right in terms of 
appointing the Khalifah until he gives it. But once he gave it, he is 
not allowed to withdraw it. Even if he wanted to do so, he is not 
permitted to withdraw his Bay’a. Al-Bukhari narrated from Jabir 
Ibn ‘Abd Allah that a Bedouin gave the Bay’a to the Messenger 
of Allah & on Islam, but he became unwell, so he said: 
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“Relieve me of my Bay’a (cancel my pledge) ”, which the 
Messenger of Allah & refused. Then he came and said the same, 
but the Messenger * rejected. So he left the town. The Messenger 
of Allah * said 


“Madina is like the blacksmith's furnace. It removes the 
impurities and purifies the good.” 
Muslim also narrated from Nafi’ on the authority of ‘Abd 
Allah b. Umar that he heard the Messenger of Allah & say 
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“One who withdraws his hand from obedience (to the Amir) 
will find no argument (in his defense) when he stands before 
Allah on the Day of Resurrection ”. 


Breaking the Bay’a to the Khalifah is a withdrawal of the 
hand from the obedience to Allah (swt). However, this is the case 
if his Bay’a to the Khalifah was a Bay’a of contracting, or a Bay’a 
of obedience to a Khalifah was accepted and pledged by the 
Muslims. But if he pledged himself to a Khalifah initially, and the 
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Bay’a was not completed, then he has the right to relieve himself 
from that Bay’a, in view of the fact that the contracting Bay’a has 
not been concluded to him from the Muslims. So the prohibition 
in the hadith is focused on withdrawing a Bay’a to a Khalifah, not 
to a man for whom the Khilafah contract was not completed. 


Article 35 


The Ummah is the one who appoints the Khalifah. However, it 
does not possess the right to remove him once the pledge of 
allegiance has been concluded according to the Shari’ah 
method. 


This article has two halves; the first that the Ummah is the 
one who holds the right to appoint the Khalifah; the second being 
that the Ummah does not possess the right to remove him. 


As for the first half, the proof for it is the narrations 
regarding the pledge of allegiance, since no one possesses the 
right to undertake the position of the Khilafah except through the 
pledge, because the pledge is the method to appoint the Khalifah. 
This is established from the pledge of the Muslims to the 
Messenger & and from the command of the Messenger * for us 
regarding the pledge, and that the righteous Khulafaa’ only 
undertook the Khilafah through the pledge of allegiance. 


With respect to the second half, its evidence is the order to 
obey the Khalifah even if he commits something reproachable, or 
is Oppressive, as long as it is not a clear disbelief. It is narrated by 
Muslim from Ibn ‘Abbas that the Messenger of Allah & said 
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“One who found in his Amir something which he 
disliked should hold his patience, for one who separated from 
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the main body of the Muslims even to the extent of a handspan 
and then he died would die the death of one belonging to the 
days of Jahiliyya.”, and the word “his Amir” is general, and the 
Khalifah falls under it since he is the Amir of the believers. And 
in the narration of Yazid b. Salamah Al-Ju’fi in Tabarani in which 
he said: “O Prophet of Allah, what do you think if we have 
rulers who rule over us and demand that we discharge our 
obligations towards them, but they (themselves) do not 
discharge their own responsibilities towards us? What do you 
order us to do? The Messenger of Allah * avoided giving any 
answer. Salama asked him again. He = (again) avoided giving 
any answer. Then he asked again-it was the second time or the 
third time-when Ash'ath b. Qais pulled him aside and said: 


apie Ve QXileg Iglad Ue agile GLb Igtbly Igrecty 


Listen to them and obey them, for on them shall he their 
burden and on you shall be your burden”. 


Al-Bukhari and Muslim reported (with the wording here 
from Muslim) through ‘Ubadah b. Samit who said: 
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“The Prophet = called us and we gave him the Pledge of 
allegiance for Islam, and among the conditions on which he 
took the Pledge from us, was that we were to listen and obey (the 
orders) both at the time when we were active and at the time 
when we were tired, and at our difficult time and at our ease 
and to be obedient to the ruler and give him his right even if he 
did not give us our right, and not to fight against him unless we 
noticed him having open Kufr (disbelief) for which we would 
have a proof with us from Allah” And it is narrated from Abu 
Dharr that the Messenger of Allah & said, 
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“O Abu Dharr, how would you act with those governors 
who would take sole possession of this booty?” He said “By the 
One who sent you with the Truth, I would place my sword over 
my shoulder and then fight until I meet with you (die)”. He % 
said, “Should I not tell you what is better than that? Have 
patience until you meet me” (reported by Ahmed and 
authenticated by Al-Zain, and it is also reported by Abu Dawud). 


In all of these narrations the Khalifah acted in a way that 
would mandate his removal and despite that the Messenger 
ordered obedience to him and to be patient over his oppression, 
which indicates that the Ummah does not have the right to remove 
the Khalifah. 


Additionally, the Messenger refused to allow the 
Bedouin to cancel his pledge of allegiance. It is narrated by Jabir 
Bin ‘Abd Allah that a Bedouin gave the pledge of allegiance to 
the Messenger of Allah ® and then became ill and so said, 
“Cancel my pledge”, so he * refused. Then he returned and said, 
“Cancel my pledge”, so he ® refused. So the man left. The 
Messenger * said 


clgab acaiig GES 25 SUS dual! Lipp 


“Madina is like the blacksmith's furnace. It removes the 
impurities and purifies the good.” which indicates that if the 
pledge is given it is binding upon those who gave it and which 
means they do not have the right to remove the Khalifah since 
they do not have the right to cancel their pledge of allegiance to 
him. It cannot be argued that the Bedouin wanted to leave Islam 
and not just the obedience to the ruler through his cancellation of 
the pledge of allegiance. This cannot be justified since if he did 
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that then his action would have been one of apostasy and the 
Messenger * would have killed him, because the apostate is 
killed. Also, the pledge is not a pledge upon Islam but rather a 
pledge upon obedience. Accordingly he wanted to remove himself 
from the obedience and not from Islam. Consequently, it is not 
correct for the Muslims to turn away from their pledge and so 
they do not possess the right to remove the Khalifah. 


However, the Shari’ah clarifies at what point the Khalifah 
removes oneself without a need to be removed, and when he 
deserves to be removed, and none of these mean that the Ummah 
has the right to remove him. Rather they account him with the 
powerful word of truth against oppression and fight against him if 
he announces clear disbelief. The power to remove him when he 
deserves it is held by the Madhalim coutt. 


Article 36 
The Khalifah possesses the following powers: 


a. He is the one who adopts the Shari’ah rules derived by 
a correct [jtihad from the Book of Allah (swt) and the 
Sunnah of his Messenger * necessary for managing 
the affairs of the Ummah so that they become laws 
(Qawanin) which are obligatory to obey, and it is not 
permitted to oppose them. 


b. He is responsible for governing the domestic and 
foreign affairs of the State, and he takes command of 
the Army; he has the right to announce war, to sign 
peace treaties, truces and all other types of agreements. 


c. He is the one who can accept or reject foreign 
ambassadors and appoint and remove the Muslim 
ambassadors. 
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d. He is the one who appoints and removes the assistants 
and governors. They are all responsible to him as they 
are responsible to the Shura council. 


e. He is the one who appoints and removes the head 
judge and judges with the exception of the Madhalim 
judge in the event of his looking into a case regarding 
the Khalifah, his assistants or his head judge. He also 
has the power to appoint and remove the department 
managers, the commanders of the army, and its 
generals. All of these are responsible to him and not to 
the Shura council. 


f. He is the one who adopts the Shari’ah laws according 
to which the budget of the State is decided, beside the 
sections of the budget and the amounts allocated to 
each aspect, irrespective to whether it was related to 
revenue or expenditure. 


With respect to the detailed evidences for the six paragraphs 
mentioned in the article: 


66,99 


The evidence for paragraph “a” is the Jjma’ of the 
companions, since the law (Qanun) is a technical term which 
means: The command which is issued by the authority in order to 
govern the people according to it; and it is also known as “the 
collection of rules which the authority imposes upon people to 
follow in their relations”, in other words, if the authority orders 
specific rules, these rules are laws which the people are bound by, 
and if the authority did not order them then they are not 
considered laws and the people are not bound by them. The 
Muslims act according to the rules of the Shari'ah and ,therefore, 
they act according to the orders and prohibitions of Allah (swt) 
and not the orders and prohibitions of the authority. So they act 
according to the rules of the Shari’ah and not the orders of the 
authority. But, these Shari’ah rules were differed over by the 
companions, so some of them understood something from the 
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Shari’ah texts whereas others understood something different 
from them, and each of them proceeded according to what they 
had understood, and their understanding would be the rule of 
Allah (swt) for them. 


However, there are Shari’ah rules that the Muslims would all 
have to proceed according to one opinion in order to facilitate the 
management of the affairs of the Ummah, as opposed to each one 
following their own Jjtihad. This actually happened; Abu Bakr 
(ra) thought that the wealth should be distributed amongst the 
Muslims equally, since it was their right collectively. As for Umar 
(ra), he thought that it was not correct to give the one who had 
previously fought against the Messenger of Allah * the same as 
the ones who had fought alongside him, or to give the poor the 
same as the rich. However, Abu Bakr (ra) was the Khalifah and so 
ordered the implementation of his opinion, in other words, the 
adoption of the equal distribution of the wealth. The Muslims 
followed his opinion and the judges and governors acted 
according to it, and Umar (ra) submitted to the opinion of Abu 
Bakr (ra) and he acted according to it and implemented it. When 
Umar (ra) then became the Khalifah, he adopted an opinion which 
contradicted the opinion of Abu Bakr (ra); in other words, he 
ordered his opinion which was to distribute the wealth according 
to preference rather than equally. Therefore, he distributed the 
wealth according to those who embraced Islam earlier and 
according to need and the Muslims followed his opinion and the 
judges and governors acted according to it. So, there was an Jjma’ 
of the companions that the Jmam could adopt specific rules and 
order their enactment, and that it was upon the Muslims to obey 
that even if it went against their own Jjtihad, and they had to leave 
acting according to their own opinions and Jjtihad. These adopted 
rules are the laws. Consequently, the passing of laws is for the 
Khalifah alone and no one else possesses that right at all. 


As for paragraph “b”, its proof is the action of the Messenger 
of Allah ® since he was the one who used to appoint the 
governors and the judges and account them, and he was the one 
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who used to monitor the buying and selling, and prohibit 
cheating, and distribute the wealth amongst the people. He ** was 
also the one who used to help the one who was unemployed to 
find work and used to undertake all the domestic affairs of the 
State. In the same way, he used to address the Kings, meet the 
messengers and the delegations, and used to undertake all the 
foreign affairs of the State. Additionally, he & used to practically 
undertake the leadership of the Army and so in the battles he 
would personally take leadership of the fighting. He was the 
one who sent the expeditions out and appointed their leaders. This 
was to the extent that he appointed Usama Bin Zaid as a leader 
over an expedition in order to send it to the land of As-Sham, even 
though the companions disapproved due to his young age, but the 
Messenger & forced them to accept his leadership. This indicates 
that the Khalifah is the practical leader of the Army, and not 
merely the Commander in Chief alone. Additionally, it was the 
Messenger & who declared the wars against the Quraysh, Bani 
Quraythah, Bani Al-Nadir, Bani Qaynuqa’, Khaybar and the 
Romans. Every war which occurred was declared by the 
Messenger *, which indicates that the declaration of war is only 
for the Khalifah. He * also contracted treaties with the Jews, and 
with Bani Mudlij and their allies from Bani Damrah, and he was 
the one who concluded the treaties with Yuhannatu b. Ruba, the 
companion of Ayla. He ® concluded the treaty of Hudaybiyah 
even though the Muslims were angry with it, but he did not refer 
to them and rejected their opinions and signed the treaty. All of 
which indicates that the Khalifah alone is the one who concludes 
the treaties, irrespective of whether it was a peace treaty or any 
other kind of agreement. 


As for paragraph “c”, its evidence is that the Prophet met 
the messengers of Musailama, and met Abu Raafi’ as a messenger 
from the Quraysh; he & was the one who sent messengers to 
Heracules, Caesar, Al-Magawqis (of Egypt), Al-Harith Al- 
Ghassani the king of Al-Hira, Al-Harith Al-Himiari the king of 
Yemen and to Najashi of the Abyssinians. He & sent ‘Uthman 
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Bin ‘Affan (ra) at Hudaybiyah as a messenger to the Quraysh. All 
of this indicates that the Khalifah is the one who accepts or rejects 
to meet the ambassadors and is the one who appoints them. 


With respect to paragraph “d”, the Messenger * used to 
appoint the governors; he appointed Mu’adh as a governor over 
Yemen. He was the one who used to remove the governors; he 
removed Al-‘Alaa Bin Al-Hadrami from Bahrain. Also, the 
reason why he removed Al-‘Alaa was due to the complaints of the 
people about him, which indicates that the governors are held 
responsible in front of the people they are governing in the same 
way they are held responsible in front of the Khalifah and in front 
of the Shura council since it represents all of the provinces. This 
is with respect to the governors. As for assistants, the Prophet © 
used to have two assistants, Abu Bakr (ra) and Umar (ra), and he 
did not remove them nor appoint anyone other than them 
throughout his life. So he & was the one who appointed them and 
did not remove them. However, since the assistant only takes his 
authority from the Khalifah, and he is his representative, then the 
Khalifah would have the right to remove him, proven by analogy 
to the one given proxy, since the one who gave proxy to someone 
has the right to remove it, unless there is a narrated text which 
prohibits removing him in special circumstances. 


The proof for paragraph “e” is that the Messenger ® made Ali 
(ra) the judge for Yemen and in Al-/sti’ab that the Messenger 
appointed Mu’ath Bin Jabal as judge over Al-Janad, a province in 
Yeman. 


Umar (ra) used to appoint and remove the judges; he 
appointed Shuraih as a judge over Kufa and Abu Musa as a judge 
over Basra, while he removed Sharahbeel Bin Hasana from his 
governorship over As-Sham, and appointed Mu’awiyah. So 
Sharahbeel said to him “Did you remove me due to cowardice, or 
treachery?” He replied “Neither of them, but I avoided 
embarrassment to appoint you while there is a man who is more 
powerful than you” as it was reported in the Musannaf of Abdul 
Razzaq. ‘Ali (ra) appointed Abu Aswad and then removed him, 
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and so he asked “Why did you remove me and I did not betray 
you nor committed a crime”, so ‘Ali replied “I saw that you 
would disregard those who dispute in front of you”. Both Umar 
(ra) and ‘Ali (ra) did this within the sight and hearing of the 
companions, and none of them rebuked them over this. This is 
therefore, all evidence that the Khalifah has the right to appoint 
judges generally, and in the same way to appoint someone else to 
appoint the judges, analogous to appointing a proxy, since he is 
able to deputise all his mandatory powers to anyone in the same 
way that he is permitted to appoint anyone as a proxy for him in 
everything that he is permitted to carry out. 


As for making an exception for the removal of the Madhalim 
judge while investigating a case raised against the Khalifah or his 
assistant or his head judge, this is due to the Shari’a rule “the 
means to something forbidden is also forbidden”, since giving the 
power to the Khalifah to remove him in this situation means that 
there would be an influence on the verdict of the judge, and 
additionally it would prevent an Islamic ruling, which is Haram. 
Placing the power to remove the Madhalim judge in the hands of 
the Khalifah is a means to this Haram, and especially since this 
rule relies upon most probably doubt and not certainty. For that 
reason the power to remove the Madhalim judge in this instance is 
left with the Madhalim court, and in other circumstances the rule 
remains on its origin which is that the right to appoint and remove 
belongs to the Khalifah. 


With respect to the appointment of the department managers, 
the Messenger * used to appoint registrars to administer the 
affairs, and they were equivalent to department managers. Al- 
Harith b. ‘Awf was appointed in charge of his & seal; Mu’ayqib 
b. Abi Fatimah was appointed as registrar of the war booty; 
Huthaifa Bin Al-Yemaan used to register the yield of the crops in 
the Hijaz; Al-Zubayr b. Al-‘Awwam used to register the Zakat; 
and Al-Mugheera Bin Shu’ba used to register the debts and 
transactions, and so on. 
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As for the commanders of the Army, and the standard bearers, 
the Messenger * appointed Hamza Bin Abdul Muttalib (ra) as a 
commander over thirty men in order to impede the Quraysh along 
the sea shore. ‘Ubaydah Ibn Al-Harith (ra) was appointed over 
sixty men and was sent to the Raabigh valley to face the Quraysh. 
Sa’ad Bin Abi Waqqas (ra) was appointed over twenty men and 
was then sent in the direction of Makkah. In the same manner he 
* used to appoint the commander of the Army, all of which 
indicates that the Khalifah is the one who appoints the 
commanders and standard bearers. 


All of these were responsible to the Messenger ®, and were 
not responsible to anyone else, thus indicating that the judges, 
department managers, commanders of the Army and the rest of 
the civil servants are not responsible except to the Khalifah, and 
they are not responsible to the Shura council. No one is 
responsible to the Shura council except for the assistants and 
governors, and in the same way the administrators, since they are 
all types of rulers. Other than these, no one else is responsible in 
front of the Shura council; rather they are all responsible in front 
of the Khalifah. 


As for paragraph “f’, the various sections of revenues and 
expenditure of the budget of the State are limited by the Shari’ah 
rules, so no one is given a single Dinar unless it is due to them 
from a Shari’ah rule, and not a single Dinar is spent except 
according to the Shari’ah rule. However, the details of the 
expenditures, or what is known as the sections of the budget, are 
decided according to the opinion and Jjtihad of the Khalifah, and 
the same applies to the revenues. For example, he would decide 
that the tax from the Kharajiyyah land would be x amount, and 
that the Jizya to be taken should be y amount, and similar to these 
are the sections of the revenues. He is the one who would decide 
that x amount should be spent upon the roads, and y amount upon 
the hospitals, and so on across all the sections of the budget. 
Therefore, it is referred to the opinion of the Khalifah, and the 
Khalifah is the one to decide according to his opinion and Jjtihad. 
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This is since the Messenger & was the one who took the revenues 
from the administrators, and would take charge of how it was 
spent; some of the governors were given the permission to collect 
the revenues such as when Mu’adh b. Jabal was appointed 
governor over Yemen. After that, each of the righteously guided 
Khulafaa’ individually in their capacity as the Khalifah used to 
take the revenues and spend them according to their opinion and 
Tjtihad, and no one rebuked them over this. There was no one 
other than the Khalifah who would act independently with respect 
to collecting a single Dinar and no one would spend it unless he 
had permission from the Khalifah to do so, as what happened in 
Umar’s (ra) appointment of Mu’awiyah who was given a general 
governorship and so could collect and spend the revenues. All of 
this indicates that the sections of the budget of the State are 
drafted by the Khalifah alone, or by someone deputised by him. 


These are the detailed evidences regarding the powers of the 
Khalifah. And all of them are collected together in what was 
reported by Al-Bukhari from ‘Abd Allah Bin Umar that he heard 
the Messenger say 


KAaS) UE Sgiiney es aay! ...» 


“..The Imam (ruler) is a guardian and responsible (will be 
questioned) of his subjects”, and in the narration of Ahmad and 
Al-Bayhaqi and Abu Awanah from ‘Abd Allah Bin Umar 
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“The Imam is a guardian and is responsible of his subjects”, 
in other words, everything that is connected to managing the 
affairs of the subjects from all issues is only for the Khalifah and 
restricted to him alone, and he can delegate whom he wants, to 
what he wants, as he wants, by proof that it is analogous to proxy. 
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Article 37 


The Khalifah’s adoption is restricted by the Shari’ah rules; he 
is prohibited to adopt any rule which is not derived according 
to a legitimate deduction from the Shari’ah evidences, and he 
is restricted with what he adopted of the rules, and by what he 
bound himself to with respect to the method of derivation. So 
he is not permitted to adopt a rule which has been derived 
according to a methodology which contradicts the 
methodology he adopted, and he cannot give an order which 
contradicts the rules that he had adopted. 


There are two issues in this article: the first being that the 
Khalifah is restricted in the adoption of rules to adopting from the 
Shari’ah rules; in other words, he is restricted by the Islamic 
Shari’ah in legislation and enacting laws. Therefore, it is not 
permitted for him to adopt anything which contradicts that since 
they would be the rules of Kufr (disbelief); if he adopted rules 
from other than the Islamic rules, and he knew that what he had 
adopted was something other than the Islamic Shari'ah, then the 
words of Allah (swt) 
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“And whoever does not judge by what Allah has 
revealed - then it is those who are the disbelievers.” (TMQ 
5:44) apply to him, so if he believed in the rule that he had 
adopted, then he would commit disbelief and apostatise from 
Islam. If he did not believe in it, but he took it upon the basis that 
it did not contradict Islam, in the same manner that the Ottoman 
Khulafaa’ acted during their final days, then it would be 
forbidden for him but he wouldn’t commit disbelief. If he had a 
semblance of an evidence, such as the one who legislates a rule 
which has no evidence, due to a benefit that he thinks is there, and 
relies upon the rule of Al-Masalih Al-Mursalah, or the 
“preventing the means” or “the means of the actions” or anything 
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similar, then if he thought that these rules were Shari’ah rules and 
evidences, it wouldn’t be forbidden for him and nor would he 
commit disbelief. However, he is mistaken, and what he has 
derived is considered a Shari'ah rule by all of the Muslims, and it 
is obligatory to obey it if the Khalifah adopts it, since it is a 
Shari’ah rule, and it would have a semblance of an evidence even 
if he was mistaken in the evidence, since he is like the one who is 
mistaken in the deduction from the evidences. In any case, it is 
obligatory for the Khalifah to restrict his adoption to the Islamic 
Shari’ah, and to restrict himself to adoption of Shari’ah rules 
derived by a correct deduction from the Shari’ah evidences. The 
evidence for this: 


Firstly: What Allah (swt) obligated upon every Muslim, whether 
they were the Khalifah or not, to conduct all of their actions 
according to the Shari’ah rules; Allah (swt) says 
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“But no, by your Lord, they will not [truly] believe until they 
make you, [0 Muhammad], judge concerning that over which 
they dispute among themselves.” (TMQ 4:65). Conducting the 
actions according to the Shari’ah rules necessitates the adoption 
of a specific rule when there are a number of understandings of 
the address of the Legislator; in other words, when the Shari’ah 
rule is numerous. So adoption of a specific rule in those issues 
where there are a number of opinions is obligatory upon the 
Muslim when he wants to undertake the action, in other words, 
when he wants to apply the rule, and so it is obligatory upon the 
Khalifah when he wants to carry out his action and that is the rule. 


Secondly: The text of the pledge of allegiance which the Khalifah 
is contracted upon, obliges him to adhere to the Islamic Shari’ah, 
since it is a pledge upon the Book and the Sunnah, and so it is not 
permitted for him to leave these two - rather whoever 
intentionally goes outside these two commits disbelief and if it 
was unintentional then he would be sinful. 
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Thirdly: The Khalifah is appointed in order to implement the 
Shari’ah, and so it is not permitted for him to implement anything 
from outside the Shari’ah upon the Muslims, since the Shari’ah 
prohibits such an action in a decisive manner which reaches the 
level whereby the one who implements other than Islam has their 
Iman negated, which is an indication for it being decisively 
prohibited. This means that the Khalifah is restricted in his 
adoption of the rules, in other words, in his drafting of the laws 
according to the Shari’ah rules alone, and if he drafts any laws 
based upon anything else, then he will commit disbelief if he 
believes in it, and will be sinful if he doesn’t. 


These three evidences are the proof for the first issue in 
this article. As for the second issue of the article which is that the 
Khalifah is restricted by what he has adopted and by what he 
adheres to in terms of a method of deduction, the proof for this is 
that the Shari’ah rule which the Khalifah implements is the 
Shari’ah rule for him, and not for others; in other words, the 
Shari’ah rule which he adopted in order for his actions to proceed 
in accordance with and not any Shari’ah rule. So if the Khalifah 
deduced a rule, or followed someone else in it, that Shari’ah rule 
would be the rule of Allah (swt) for him, and he would be 
restricted by this Shari’ah rule in his adoption of it for the 
Muslims. It would not be permitted for him to adopt anything 
different to it, since it would not be considered to be the rule of 
Allah (swt) for him, because it would not be a Shari’ah rule with 
respect to him, and accordingly it would not be a Shari’ah rule 
with respect to the Muslims. Therefore, his orders that he issued 
for the sake of the subjects would be restricted according to this 
Shari’ah rule which he had adopted, and it is not permitted for 
him to issue orders which contradict whatever he had adopted 
from the rules. This is because that order which he issued would 
not be considered the rule of Allah (swt) for him, and so would 
not be considered a Shari’ah rule with respect to him, and then it 
would not be a Shari'ah rule in respect to the Muslims, in which 
case, it would be as though he had issued an order which was not 
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based upon the Shari’ah rule. Due to this, it is not permitted for 
him to issue any order which contradicts what he adopted from 
the rules. 


Also, the method of deduction causes a change in the 
understanding of the Shari’ah rule, so if the Khalifah considered 
the Illah to be a Shari’ah Illah if it is derived from a Shari'ah 
text, and he does not think that Maslahah is a Shari’ah Illah, and 
he does not consider Al-Masalih Al-Mursalah to be a Shari’ah 
evidence, then it means that he has specified a method of 
deduction for himself. In which case, it would be obligatory for 
him to be restricted by it, and it would not be correct for him to 
adopt a rule whose evidence was based upon Al-Masalih AI- 
Mursalah, or to take an analogy based upon an J//ah which was 
not derived from a Shari’ah text, since that rule would not be 
considered a Shari'ah rule for him as he does not recognise its 
evidence as a Shari’ah evidence, in which case in his view, it 
would not be a Shari'ah rule. As long as it is not considered to be 
a Shari'ah rule for the Khalifah, then it would not be a Shari'ah 
rule for the Muslims and so it would be as if he adopted a rule 
from other than the Shari’ah rules, which is prohibited for him. If 
the Khalifah was a Mugallid (someone who follows another 
person’s [jtihad), or a Mujtahid in an issue and not a Mujtahid 
Mutlaq or Mujtahid Madhhab, and he did not have a specific 
method of deduction, then he would be permitted to adopt any 
Shari’ah rule as long as it has an evidence, as long as that 
evidence is a semblance of an evidence; he would not be 
restricted by anything in his adoption of the rules but rather he 
would only be restricted by what he issued in terms of orders such 
that they should not be issued except according to what he had 
adopted from the rules. 


Article 38 


The Khalifah has the complete right to govern the affairs of 
the subjects according to his opinion and Jjtihad. He can 
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adopt anything of the permitted issues that he needs to run 
the affairs of the State and to manage the peoples’ affairs and 
he is not permitted to contradict any Shari’ah rule for the 
sake of benefit. For example, he cannot prohibit the single 
family from having more than one child on the pretext of 
shortageof foodstuffs, or fix prices on the pretext of 
preventing exploitation, or appoint a non-Muslim or a woman 
as a governor on the pretext of looking after the affairs or 
benefit, nor anything else which contradicts the Shari’ah 
rules. It is not permitted for him to prohibit a permitted 
matter and nor to allow a prohibitedmatter. 


The Khalifah has the complete right to govern the affairs 
of the subjects according to his opinion and Jjtihad, but he is not 
permitted to contradict any Shari’ah rule using benefit as the 
proof — so he cannot prevent the subjects from importing goods 
for the sake of protecting the State’s industry, unless it would 
damage the State’s economy, or fix prices for the sake of 
preventing exploitation, or force the owner to rent his property for 
the sake of easing housing, unless there was a pressing emergency 
for that, nor anything else which contradicts the Shari'ah rules. It 
is not permitted for him to prohibit something permitted and to 
make something prohibited permitted. 


The proof for this is the words of the Prophet & 
asses 3b Ighinag gly ALY» 


“The Imam (ruler) is a guardian and responsible (will 
be questioned) of his subjects” reported by Al-Bukhari through 
’Abd Allah Bin Umar, and also that the rules which the Shari’ah 
gives to the Khalifah such as his independence of action 
according to his opinion and Jjtihad in the wealth of the 
commissioned Bayt Al-Mal (state treasury), and such as the 
coercion of the people to follow a specific opinion in the single 
issue, and whatever else is similar. This narration gives the 
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Khalifah the complete right in governing the affairs of the 
subjects without any restriction, and the rules of the Bayt Al-Mal, 
adoption, preparation of the Army, appointing the governors, and 
whatever else which has been given to the Khalifah was given to 
him in an absolute manner without any restriction, which is proof 
that he can carry out the governing of the affairs according to how 
he views without any restriction, and to obey him is obligatory 
while disobeying him is a sin. However, the undertaking of this 
governing must be done according to the rules of the Shari'ah; in 
other words, according to the Shari’ah texts. So the mandatory 
power, even if it has been given to him absolutely, is restricted by 
the Shari'ah; in other words, according to the rules of the 
Shari’ah. For example, he has been granted the power to appoint 
the governors as he pleases, but it is not correct to appoint the 
disbeliever, or child, or woman as a governor, since it has been 
prohibited by the Shari’ah. Another example is that he may 
permit the opening of embassies of the disbelieving countries in 
the lands which are under his authority, and he is allowed to do 
that without any restriction, however it is not correct to permit the 
opening of embassies for a disbelieving country that wants to use 
the embassy as a tool for control over the Islamic lands, since the 
Shari’ah prohibited that. Likewise, he may draft the sections of 
the budget, and the necessary amounts for each section, but he 
may not draft a section in the budget for building a dam whose 
cost is beyond the revenues of the Bayt Al-Mal on the basis that 
he will collect taxes to pay for it. This is because it is not 
permitted from the Shari’ah to raise taxes for the sake of 
something which is not vital such as this dam. In this manner, 
though he has absolute power in governing the affairs which have 
been given to him by the Shari’ah, but this absoluteness can only 
operate according to the rules of the Shari’ah. Additionally, what 
is meant by the absolute right in the governing of the affairs is not 
that he can draft laws which he sees as necessary for the 
governing of the affairs of the lands, but rather the meaning is that 
he has been given the independence of action to act according to 
his opinion of how the affairs should be carried out in those issues 
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that have been permitted to him, at which point he drafts the laws 
in those issues which he has been permitted to undertake 
according to his opinions, and then it becomes obligatory for the 
people to obey him since the Shari’ah gave him the independence 
of action to apply his opinion in those issues and ordered us to 
obey him. So he may make this opinion into a law which people 
are obliged by. For example, he has been given the right to 
manage the affairs of the Bayt Al-Mal according to his opinion 
and Jjtihad, and order the people to obey him accordingly, so he 
can draft financial laws for the Bayt Al-Mal at which point it 
becomes obligatory to obey these laws. Likewise, he has been 
given the leadership of the Army and the management of its 
affairs according to his opinion and Jjtihad, and the people are 
ordered to obey him accordingly. So he may draft laws regarding 
the leadership of the Army and for its administration at which 
point it becomes obligatory to obey those laws. Likewise, he has 
been given the right to manage the interests of the subjects 
according to his opinion and /jtihad, and to appoint people to 
manage the interests and work with them according to his opinion 
and Jjtihad, and the people have been ordered to obey him 
accordingly. So he may draft laws for the Administration of the 
Affairs, and he may draft laws regarding the civil servants at 
which point it becomes obligatory to obey those laws. He may 
draft laws for every issue that has been left to the opinion and 
Tjtihad of the Khalifah in the issues which he has the mandatory 
powers, and it would be obligatory to obey those laws. 


It cannot be argued that these laws are styles, and that the 
styles are from the permitted issues, and so they are permitted for 
all the Muslims in which case it is not permitted for the Khalifah 
to specify specific styles and make them obligatory, since it is 
making it obligatory to act upon something permitted, and to 
obligate an act upon something permitted is making the Mubah 
(permitted) Fard (obligatory), and making the Mubah (permitted) 
Haram (prohibited) by prohibiting anything other than these 
styles, and this is not allowed. This cannot be argued, since the 
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permitted are styles from the angle that they are styles, as for the 
styles of administrating the Bayt Al-Mal, they are permitted for 
the Khalifah and not every person, and the styles of the leadership 
of the Army are permitted for the Khalifah and not every person, 
and the styles of the management of the interests of the subjects 
are permitted for the Khalifah and not all the people. Therefore, 
the obligation of acting according to this permitted issue which 
the Khalifah decided upon, does not make that Mubah (permitted) 
into a Fard (obligation), rather it only makes obeying the 
Khalifah obligatory according to what the Shari’ah gave to him 
from the right to act independently according to his opinion and 
Tjtihad or in other words, in what he decided from opinion and 
Tjtihad in order to govern the issues. Since although it was 
originally permitted, the Khalifah made it mandatory and 
prohibited anything else, but it is permitted for the Khalifah to 
govern according to it, since the governing is his issue, and it is 
not permitted for any other person since this governing is not their 
issue. Therefore, it is not obligatory to adhere to what the 
Khalifah adopted from the permitted actions in order to govern 
the affairs; in other words, what the Shari’ah gave to the Khalifah 
to act independently in according to his opinion and Jjtihad, from 
the angle that the Khalifah made something Mubah (permitted) 
into Fard (obligatory), and made the Mubah into Haram 
(prohibited), but rather from the angle that the obedience to the 
Khalifah is obligatory in whatever the Shari’ah gave to the 
Khalifah to act independently in according to his opinion and 
Ijtihad. So, every Mubah (permitted issue) that the Khalifah made 
binding in order to facilitate the governing of the issues becomes 
obligatory upon every individual from the subjects to adhere to. 
Based upon this, Umar bin Al-Khattab (ra) registered the 
departments, and based upon this, the Khulafaa’ laid down 
specific arrangements for their administrators and for the subjects, 
and obliged them to work according to these arrangements and 
prohibited them to work in any other way. Based upon this, it is 
permitted to draft administrative laws and the remaining laws 
which are from this type, and obedience to them is obligatory in 
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the same manner as obedience to the rest of the laws, since the 
obedience is to the Khalifah according to what he orders, from 
what the Shari’ah has given him in terms of rights and 
independence to act. 


However, this is only in the permitted issues which are for 
the governing of the affairs, in other words, what has been given 
to the Khalifah to act independently in according to his opinion 
and Jjtihad, such as the organisation of the administrations, 
arranging the soldiers and similar, and not in all the permitted 
issues but rather only what is permitted for the Khalifah in his 
capacity as a Khalifah. As for the rest of the rules from the Fard 
(obligation), Mandub (recommended), Makruh (disliked), Haram 
(prohibited) and the Mubah (permitted) for all the people, then the 
Khalifah is restricted in those according to the Shari'ah rule. He 
is not permitted to stray outside of these at all, due to the words of 
the Prophet & 
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“If anyone introduces in our matter something which 
does not belong to it, will be rejected”, which is general 
encompassing both the Khalifah and anyone else. 


With regards to that which has not been given to the 
Khalifah to run according to his opinion and Jjtihad but instead 
was permitted for all of the people — it is not permitted for him to 
legislate laws which force people upon it; for example, the 
techniques of leading the Army are run according to his opinion 
and Ijtihad, but the people are permitted to wear the clothes that 
they like according to the appearance they like and so it is not 
permitted to draft laws which would limit the appearance of their 
clothes. And they are permitted to build their houses according to 
any architectural style they like, and so it is not permitted for the 
Khalifah to draft laws which would limit the styles for their 
houses, since this is a Mubah (permitted) issue for all the people, 
so any forcing of the people upon a specific thing in this type of 
Mubah (permitted) issue at the expense of others, is equivalent to 
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obligating and prohibiting the Mubah, and this is not permitted 
for the Khalifah. If he did it, obedience to him would not be 
obligatory and the issue would be raised to the court of the 
Madhalim (injustices). Rather, his adoption is limited to a single 
area, which is that in which he has been given the independence 
to act according to his opinion and Jjtihad. It is permitted for him 
to make the people adhere to a specific opinion and /jtihad, and 
obedience to him is obligatory; in other words, it is permitted for 
him to draft laws in these issues, in other words, those issues 
which are permitted for the Khalifah and not for the general 
people such as the styles of leading the Army and so on. In such 
issues, he can obligate people to follow his specific opinion and 
Ijtihad, and it would be obligatory upon them to obey him, in 
other words, it is permitted for him to draft laws in such issue, 
while it is not permitted for him to do so at all in anything other 
than these issues. 


Accordingly, it is not permitted for the Khalifah to make 
prohibited what has been permitted or to make permitted what has 
been prohibited with the justification that it is for the governing of 
the affairs. So it is not permitted for him to say that it is not 
permitted to sell wool to outside of these lands with the 
justification that it is for the sake of governing the affairs; this is 
since trade is Mubah (permitted). It is not permitted to make it 
Haram (prohibited) or to prevent it. But, if selling wool or 
weapons or anything from amongst the Mubah (permitted) things 
is confirmed to cause a harm, then selling that thing alone 
becomes Haram (prohibited) because it leads to a harm, while the 
object itself remains Mubah (permitted); this is according to the 
principle taken from when the Prophet ® prohibited the Army 
from drinking from the wells of Thamud. 


Article 39 


The Khalifah does not have a fixed term of office; as long as 
the Khalifah preserves the Shari’ah and he implements its 
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rules, and is capable of carrying out the affairs of the State, he 
remains as a Khalifah as long as his situation does not change 
to one that would remove him from the leadership of the 
State. If his state changes in this manner, then it is obligatory 
to remove him from his position at that time. 


The proof for this is that the text of the pledge of 
allegiance mentioned in the narrations came in an absolute form 
and was not restricted by any specific period. Additionally, the 
righteously guided Khulafaa’ were each contracted upon a pledge 
in an absolute form, which was the pledge mentioned in the 
narrations, and their terms were not fixed. So each one of them 
undertook the Khilafah from the time they were contracted until 
they died, which is an Jjma’ of the companions that the Khilafah 
does not have a fixed term, rather it is absolute, and if someone is 
contracted, they remain as Khalifah until they die. This is the case 
unless something occurs to the Khalifah which would remove 
him, or make it necessary to remove him at that time. But this is 
not a limit upon the term of the Khilafah, rather it would be 
something that occurred which led to a deficiency in the 
conditions of the Khilafah, since the form of the pledge of 
allegiance which has been determined by the Shari’ah texts and 
the Jjma’ of the companions made the Khilafah an indeterminate 
term. However, it is limited by the undertaking of what he was 
contracted upon, which was the Book and the Sunnah, in other 
words, the implementation of the Shari’ah; if he did not protect 
the Shari'ah or did not implement it, then he would display open 
disbelief which would make resistance against him obligatory 
upon the Ummah due to the narration 
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“Unless you witness open Kufr” (agreed upon narration 
from ’Ubadah b. Al-Samit). 
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Article 40 


The issues which alter the state of the Khalifah and ,therefore, 
remove him from the Khilafah are three: 


a. If one of the contracting conditionsof the leadership of 
the State becomes deficient, such as if he apostatises, or 
commits flagrant sin, or becomes mad, or anything 
similar. This is because these are from the conditions 
of contracting, and the conditions of continuation. 


b. The incapability to execute the duties of the Khilafah, 
for any reason whatsoever. 


c. Coercion over him which makes him unable to 
independently act in the interests of the Muslims 
according to his opinion in agreement with the 
Shari’ah. So if an overpowering force could subdue 
him to the point that he became unable to govern the 
affairs of the subjects by his opinion alone according to 
the Shari’ah rules, he is considered legally incapable of 
executing the duties of the State, in which case he 
would be removed from the Khilafah. This could occur 
in two situations: 


The first situation: For an individual or group of individuals 
from his advisors to hold sway over him to the point they 
began to take full control of running the affairs. If it was 
believed that he could be liberated from their influence, he is 
admonished for a specific time, and if he does not remove 
their influence, then he is removed. And if it was not believed 
that he could be liberated, he is removed immediately. 


The second situation: For him to become a prisoner in the 
hands of an overpowering enemy, either literally or by his 
submission to the influence of the enemy. This situation is 
evaluated — if it was hoped he could be liberated, then there is 
a delay until no such hope remains, and if there were no hope 
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in his liberation, then he is removed; if there was no hope in 
his liberation, then he is removed immediately. 


The proof for this is the texts that have been related in 
regards to the conditions of the Khalifah, since these texts indicate 
that these conditions are conditions for continuation and not 
simply conditions for taking the position alone. When the 
Messenger * said 
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“Never will succeed such a nation that makes a woman 
their leader” (reported by Al-Bukhari from Abu Bakrah), his 
words included the ruling, so as long as the person is a leader, he 
could not be a woman; so if a man who was a ruler became a 
woman, due to any reason, then he would have lost this condition 


and it would be obligatory to remove him immediately. In the 
same manner, when Allah (swt) said 
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“O you who have believed, obey Allah and obey the 
Messenger and those in authority among you.” (TMQ 4:59), 
His (swt) words “Among you” next to “those in authority” 
clearly means that the person of authority must be an adherent of 
Islam as long as he is a person of authority. So if the person of 
authority became someone not from amongst us, in other words, 
became a disbeliever, then this characteristic which the Quran 
stipulated for the person of authority would be lost - the loss of 
the condition of being Muslim - at which point he becomes 
removed from this position of authority since it is not correct for 
him to be a person of authority while he is not from amongst us, 
in other words, not a Muslim. And the same applies to all the texts 
which have been related in regards to the conditions of the 
Khalifah; they are comprehensive texts which encompass the 
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perpetual characteristics that are necessary for the one described, 
which indicates that they are conditions of continuation and not 
simply conditions for taking the position alone. Based upon that, 
the conditions for the contracting of the Khilafah are also the 
conditions for removing him, since their presence is a condition 
for the contracting of the Khilafah, and a condition for its 
continuation due to the generality of the text, and their loss means 
the loss of its continuation, and so it is prohibited for the person to 
remain in their position. This is the proof for paragraph “a” of the 
article. 


As for paragraph “b”, its evidence is that the contract of 
the Khilafah is over the execution of its duties; so if he becomes 
incapable to execute what he was contracted upon, it becomes 
obligatory to remove him since he has become like one who in 
reality is not there. Additionally, due to his inability to execute the 
actions which are commissioned to him as Khalifah, the issues of 
the Deen and the interests of the Muslims would be suspended, 
and this is an evil that must be removed, and it cannot be removed 
except by his removal so as to be replaced by someone else. His 
removal in this situation would become mandatory. It should be 
known that this is not linked to a specific reason; rather anything 
which afflicted him leading to his incapacity in executing his 
actions necessitates his removal. If it does not make him 
incapable, then he is not removed, and for this reason it cannot be 
said that losing limbs from his body necessitates removal or not, 
in the same way, it cannot be said that if he is afflicted by a 
specific illness, it necessitates his removal or not. This is since 
there is no text regarding this at all; rather the Shari’ah rule is that 
the one incapable of executing the actions which they have been 
commissioned for necessitates his removal, whatever the reason 
for this incapacity. This is not specific for the Khalifah, rather it 
is general and applies to everyone who is commissioned to an 
action, irrespective of whether he was appointed as a ruler such as 
a governor or as an employee such as a department manager; his 
incapacity necessitates his removal. 
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The proof for paragraph “c” is the same as the proof for 
paragraph “b”. That is because the incapacity to execute the 
actions that have been commissioned to him as the Khalifah is of 
two types: literal incapacity and legal incapacity. Literal 
incapacity is when he is physically incapable, in other words, the 
loss of the physical capability to execute the actions, and this is 
what was discussed in paragraph “b”. Legal incapacity is when he 
is physically able to execute the actions, but he is incapable of 
freely acting to undertake the actions, and so the rule of literal 
incapacity would apply to him, since he is unable to undertake the 
execution of the actions which have been commissioned to him 
by himself, due to his incapability of freely acting in the affairs by 
himself, and so he becomes like the one who is absent; for this 
reason, it is necessary to remove him. This has two situations: the 
first is being confined, and the second is being overpowered. 


As for the situation of confinement, it is when someone 
from his assistants takes control over him, and takes full control 
of implementing the issues while preventing him from dealing 
with them, and the one in control is the one who deals with the 
position of the Khilafah, and so the Khalifah in this situation is 
considered to be like the one who is confined and is prevented 
from freely speaking. Since the contract of the Khilafah only 
proceeds upon the person of the Khalifah, and ,therefore, it is 
obligatory to attend to the Khilafah himself, this confinement over 
him or the full control of his assistants means that he has lost the 
ability to execute the actions that have been commissioned to 
him; accordingly, he has become like the one who is absent and 
must be removed. However, this situation will be evaluated; if 
there was some hope that the influence of the one who took 
control over the Khalifah could be removed and _ that his 
confinement could be broken, then his removal is delayed; if the 
confinement is not broken, then he is removed. 


As for the situation of being overpowered, such as when 
he becomes a prisoner in the hand of the overpowering enemy and 
is unable to liberate himself from them, then he is prevented from 
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the contract of the leadership given to him due to his incapability 
of looking into the affairs of the Muslims. This is the case 
whether the enemy was from amongst the disbelievers or 
rebellious Muslims. In this situation, it is obligatory upon all the 
Ummah to save him either through fighting or paying a ransom, 
and if there was no hope of this happening, then if he was a 
prisoner in the hands of the disbelievers, he would be removed 
immediately. If, however, he was a prisoner of the rebels, the 
situation would be evaluated; if they had an Jmam, and they lost 
hope in recovering the Khalifah, then he would be removed at the 
time, and if they did not have an Imam, then he would be 
considered as the one who is in the situation of confinement, in 
other words, they would delay for a period, and if his 
imprisonment was not ended, he would be removed. 


These are the proofs for the three paragraphs and in 
totality, they are the proofs for the conditions of the Khilafah. So, 
in the same manner, the ability to carry out what has been 
commissioned to him is a condition. Thus, his incapacity to carry 
out what he has been commissioned to do entails the loss of this 
condition. However, it should be noticed that the loss of some of 
these conditions remove him from the Khilafah, in other words, 
annul the contract instantly, and the loss of some of them does not 
remove him from the Khilafah but would mandate his removal. 
The three situations of apostasy from Islam, being completely 
mad and becoming a physical prisoner in the hands of the 
disbelievers with no hope of releasing him, remove him from the 
Khilafah and he has deposed himself immediately even if his 
removal was not ruled upon. Therefore, it would mean that it is 
not obligatory to obey him, and his orders are not implemented 
and the contract of the Khilafah with him is annulled. 


As for if his just character is damaged by the appearance 
of clear sin, or changing his sex to female or someone whose 
gender is not clear, or if he became afflicted by temporary 
madness, or he became literally incapable of carrying out the 
Khilafah, or he is confined through being influenced by an 
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individual or group from his advisors who take full control of 
executing the affairs, or he becomes a physical prisoner with the 
hope of being able to be liberated, or he falls under the influence 
of the disbelievers who control him; in these seven circumstances, 
it is obligatory for him to be removed, however, he is not 
removed except by a judge’s verdict. In all of these seven 
circumstances, it is obligatory to obey him and execute his orders 
until the order to remove him is issued; this is because none of 
these situations results in the automatic annulment of the contract 
of the Khilafah but rather relies upon the verdict of a judge. The 
difference between the conditions which if lost result in his 
removal from the Khilafah and those conditions whose loss does 
not remove him from the Khilafah but rather mean that he is 
deserving of being removed, is that those conditions whose loss 
makes the contract invalid from its origin and quality, in that they 
return to the contract or are one of its pillars, then the contract 
would be invalid in this case since if they were not present at the 
time of the contracting of the Khilafah, then the contract would be 
invalid and would not have been concluded. If they appear during 
the period of the Khilafah, the contract would be invalid, and 
would be void as well. This would occur with conditions such as 
the condition of Islam, sanity and the capability to carry out the 
actions individually. As for the conditions whose loss does not 
make the contract invalid, but rather its basis remains legitimate, 
but it makes it invalid from its properties, since it does not return 
to the contract itself, nor to one of its pillars, but rather to a 
property attached to it. In this case, the contract is not invalid but 
rather is imperfect. So if all these conditions were not present at 
the time of contracting the Khilafah, the Khilafah is contracted 
but it would be imperfect and its annulment would rely upon the 
verdict of a judge. In the same manner, if they appear during the 
period of the Khilafah, then the contract would become imperfect, 
but it would not void itself. Rather, its annulment would rely upon 
the verdict of a judge. Examples of this would be like the 
condition of being male, just and whatever is similar. It is from 
this explanation, that the difference between the changing of the 
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condition of the Khalifah which removes him from the Khilafah, 
and the changing of condition which does not remove him from 
the Khilafah but rather makes him deserving of being removed 
has been arrived at. 


Article 41 


The court of the Madhalim (injustices) is the only authority 
that can decide whether the change in the situation of the 
Khalifah removes him from the leadership or not, and it is the 
only authority that has the power to remove or warn him. 


The evidence is that the occurrence of any issue from the 
issues that the Khalifah is removed for and those for which his 
removal is deserved, is a complaint from the injustices, and so it 
must be removed. And in the same manner it is one of the issues 
that require confirmation, and so it is imperative to be established 
in front of a judge. Since the court of Madhalim (injustices) is the 
one which rules to remove the injustices, and its judge is the one 
who has the power to confirm the injustice and rule upon it, 
accordingly the court of Madhalim decides whether any of the 
previous ten circumstances have occurred or not, and whether the 
Khalifah is removed. 


However, if the Khalifah is afflicted by any of the 
circumstances and removes himself, then the issue is closed, and 
if the Muslims see that it is necessary for him to be removed due 
to this situation occurring and he disagrees with them, then the 
issue is referred to judgement due to the words of Allah (swt) 
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“And if you disagree over anything, refer it to Allah 


and the Messenger. ” (TMQ 4:59); in other words, if you and the 
people of authority disagreed, and this is a disagreement between 


264 


the person of authority and the Ummah, and to refer it to Allah 
(swt) and His Messenger (saw) is to refer it to judgement, or in 
other words, the court of the Madhalim. 


The Madhalim court has the power to limit the period of 
notice to remove the mastery over him, or the period of grace for 
freeing him from imprisonment, during which the temporary 
leader would work, and after if the Khalifah then could carry out 
his powers without being under the mastery of others or 
imprisoned, then the work of the temporary leader would end. If 
the mastery over him or imprisonment did not end, then the court 
would rule to remove him, and the temporary leader would begin 
the process of appointing the new Khalifah. 
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The Delegated Assistants (Tafwid) 


Article 42 


The Khalifah appoints a delegated assistant or more for 
himself, who carry the responsibilities of ruling. So he 
delegates to them the management of affairs, where they 
conduct them according to their opinion and Jjtihad. 


On the death of the Khalifah, the role of his assistants ends, 
and they do not continue in their work except for the period 
of the temporary leader. 


The proof for this article is what Al-Tirmidhi narrated; the 
Messenger * said 
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“My two ministers in the World are Abu Bakr and 
Umar” (reported by Al-Hakim and Al-Tirmidhi from Abu Said 
Al-Khudri). This narration has been used by the Fuqaha’ and has 
been accepted by most of the scholars, so it is a Hasan narration 
and accordingly is a Shari’ah evidence that the Khalifah can 
appoint assistants. The narration used the word “minister” in the 
linguistic meaning, which is assistant, and the Quran uses it with 
this meaning; Allah (swt) said 
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“And appoint for me a minister from my family.” 
(TMQ 20:29), in other words, an assistant. And the ministry was 
present during the time of the Messenger ®, and its proof is the 
text of the narration from Al-Tirmidhi. However, it was the 
Messenger ® who was the one who ruled, and there is nothing 
which indicates that he made Abu Bakr (ra) and Umar (ra) carry 
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out what he ® did from ruling, but making them into ministers 
indicates that he commissioned them to assist him; in other 
words, commission for both of them to carry out what he & did 
from ruling. After the death of the Messenger & Umar (ra) was 
the minister of Abu Bakr (ra), and used to carry out what the 
Khalifah used to carry out in terms of ruling, and that was 
apparent to the point that some of them used to say to Abu Bakr 
(ra), “We don’t know whether Umar is the Khalifah or you” 
reported by Ibn Hanbal in Fada’il Al-Sahabah from Nafi’. After 
the death of Abu Bakr (ra), "Uthman (ra) and ’Ali (ra) were the 
ministers of Umar (ra), and each of them carried out what Umar 
(ra) did in terms of ruling, except that the power of the personality 
of Umar (ra) meant that the actions of assistance of the two 
ministers were not so apparent as that of Umar (ra) with Abu Bakr 
(ra), although due to the power of the personality of ’Ali (ra), it 
was clear that he carried out these actions in the time of Umar 
(ra). After the death of Umar (ra), ’Ali (ra) and Marwan b. Al- 
Hakam (ra) were the two ministers of ’Uthman (ra). However, 
Ali (ra) was not content with some of the actions, and so his 
work with ’Uthman (ra) was not prominent since he was similar 
to someone withdrawn. On the other hand, Marwan (ra) was 
apparent in his undertaking of the ministry, in other words, the 
actions of ruling. 


The Khalifah would delegate the management of affairs to 
his minister, and this occurred with each Khalifah from the 
righteous Khulafaa’ in that their assistant (minister) was present, 
though how the assistants practised the management of affairs 
differed from one to the other. It is understood from the linguistic 
meaning of the word “minister”, or assistant to the Khalifah, that 
it means an assistant for the actions of the Khalifah, and since the 
word came general without any restrictions, then it means 
assistant for the Khalifah in all of the actions of the Khilafah. This 
is what is understood from the narration, and is supported by what 
occurred with Umar (ra) and Abu Bakr (ra), and so the Shari’ah 
meaning of the word is the one who assists the Khalifah in all the 
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actions of the Khilafah. However, he does not possess the 
mandatory powers of the Khalifah himself. Rather, if the Khalifah 
said “I have appointed so and so as a minister for me’, or “as an 
assistant for me”, or “act on my behalf in what I govern”, or 
anything similar, then the person would have all the mandatory 
powers of the Khalifah as his representative. In Al-Ahkam As- 
Sultaniyyah, Al-Mawardi called them the “delegated minister” 
(Wazeer Tafweed), and defined it with this meaning, saying, “As 
for the delegated minister, he has taken his ministry from the 
Imam who authorised him to manage the affairs according to his 
opinion, and for them to proceed according to his [jtihad”. It is 
however necessary that the Khalifah is aware of every action that 
the delegated minister undertakes, since he is an assistant and not 
a Khalifah, and so he is not independent; rather the Khalifah 
inspects every action of him, whether it was small or big. 


This Shari’ah reality of the assistant or minister differs 
completely with the reality of the minister in the democratic 
system. Since the cabinet in the democratic system is the 
government, and it is a group of people established with its 
characteristic as a specific group for ruling, as the ruling for them 
is for the group and not for the individual; in other words, the 
leadership is collective and not individual. So the ruler who 
possesses all power of ruling is the cabinet or the group of 
ministers collectively, and no single one of them possesses the 
power absolutely, but rather the power of ruling is in the cabinet 
collectively. As for the individual minister, he is appointed to 
specialise in a particular section of ruling, in which he possesses 
the mandatory powers that the cabinet as a whole determined for 
him, and whatever powers in this section were not given to him 
remain with the cabinet and not him. 


In Islam, there is no cabinet of ministers who hold the 
power collectively (on the democratic model); rather the 
leadership is for the Khalifah who is given Bay’a by the Ummah 
in order to rule them by the Book of Allah (swt) and the Sunnah 
of His Messenger &. The Khalifah appoints ministers for himself 
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(ministers of Tafwid) who are given general authorisation to act 
on his behalf and generally support the Khalifah in carrying the 
responsibilities of the Khilafah, and so they are ministers 
according to the linguistic meaning, or in other words, assistants 
of the Khalifah in what they are charged with. 


Accordingly the wide difference between the word 
“minister” and “ministry” in the system of Islam, and the word 
“minister” and “ministry” in the system of democracy, has 
become clear. Since the meaning that is understood from the 
democratic meaning of the word “minister” is dominant in the 
minds of the people, and when it is used the only thing that comes 
to mind is the democratic meaning, in order to avoid confusion 
and to specify the Shari’ah meaning alone, it is not correct to use 
the term “minister” alone for the assistant of the Khalifah without 
specifying it. Rather, the term “assistant” should be used in its 
real meaning, or the term “minister” and “ministry” should be 
specified such that it is removed from the democratic 
understanding, and the Islamic meaning alone is understood, such 
as using the term “minister of authorisation” (Wazir Al-Tafwid) 


The assistant is appointed and removed at the order of the 
Khalifah. At the death of the Khalifah, the assistants’ role comes 
to an end, and they only continue through to the end of the period 
of the temporary leader. They then require a new authorisation 
from the new Khalifah in order to continue in their role, and they 
do not require to be formally removed since their role ended with 
the death of the Khalifah who took them as assistants. 


Article 43 


The conditions for the assistant are the same as the conditions 
for the Khalifah; in other words, to be male, free, Muslim, 
adult, sane, just; and he is from the people of the capability in 
whatever actions were delegated to him. 
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The evidence here is the evidence for the Khalifah, so it is 
obligatory for him to be a male due to words of the Prophet & 


atl edyal igs age aches ab» 


“Never will succeed such a nation that makes a woman 
their ruler.” (reported by Al-Bukhari from Abu Bakrah). 


He must be a Muslim due to His words 
CDS Geel Je aKU OI Joe ols) 


“And never will Allah give the disbelievers over the 
believers a way [to overcome them].” (TMQ 4:141); therefore, 
it is forbidden for a non-Muslim to be a ruler over the Muslims, 
since ruling is the greatest way over the Muslims. 


He is to be free since the slave does not have control over 
his own issues and so he cannot undertake the control of other 
peoples’ affairs. 


He should be an adult, due to the words of the Messenger 
& 
etl Be WG Be Gla ah J peg athe A he alli Jpty Oty 

“The Messenger of Allah said, “The Pen has been lifted 
from three (their actions are not recorded) : from the sleeping 
person until he awakens, from the minor until he grows up, and 


from the insane person until he comes to his senses.” and in a 
narration 


ays SS Aaa Yom» 


“and from the afflicted person until he recovers” 
(reported by Ibn Maja and Al-Hakim from ’Aishah, and the 
wording is from Ibn Maja). Al-Tirmidhi and Ibn Khuzaima 
reported the same from Ali. 
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From the raising of the pen is that his actions in his own 
affairs are not valid, and so it is not valid for him to act in the 
affairs of others. In addition, the narration of Abu ’Ugqayl Zuhra 
Bin Ma’bad from his father Abd Allah b. Hisham who was at the 
time of the Prophet when his mother Zaynab Bin Humayd took 
him to the Messenger of Allah & and said: O Messenger of Allah, 
take Bay’a from him. He ® replied 

«al E35 acsly one pee HB» 

“He is a little child, and he passed his hand over his 
head and invoked Allah for him.” as reported in Al-Bukhari. So 
as long as the child is not permitted to give the Bay’a, then by 
greater reasoning, he cannot accept it. 


As for being sane, this is due to the narration just 
mentioned 
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“The pen is lifted from three (their actions are not 
recorded)” until it was mentioned 


«hil i Jaki GS Osea 35 > 


“and from the insane person until he comes to his 
senses” and in a report 


aly G& JES Bem 
“and from the afflicted person till he recovers”. From 


the raising of the pen is that his actions in his own affairs are not 
valid and so it is not valid for him to act in the affairs of others. 


He should be just, since Allah (swt) made it a condition 
for the witnessing, saying 
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“And take for witness two persons from among you.” 
(TMQ 65:2), and so it is a condition for the assistant by greater 
reasoning. 


It is a condition for the assistant to be from the people of 
sufficiency in the actions of ruling since that is necessitated from 
undertaking ruling, since the one who was not capable would not 
be able to carry it out. And also due to the evidence mentioned, 
including: Muslim reported through Abu Dharr: 
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“T said: O Messenger of Allah, will you not use me? He placed 
his hand upon my shoulder and then said O Abu Dharr, you are 
weak, and it is an Amanah (trust), and on the Day of 
Judgement, it will be a disgrace and a regret except (for those) 


who take it by its right and perform its duties correctly”. 


The Messenger of Allah considered taking it without its 
right, in other words, if the person was not suitable for it, would 
be a disgrace and regret, which is an indication upon the 
decisiveness of the order. 


Article 44 


It is a condition for the empowering of a delegated assistant 
(Tafwid), that his empowerment encompasses two issues: The 
first being general responsibility, and the second being the 
representation. Accordingly, it is necessary for the Khalifah to 
say to him “J appoint you on my behalf as my deputy” or 
anything that is of a similar meaning from the wordings that 
encompass the general responsibility and representation. This 
authorisation enables the Khalifah to send the assistants to 
specific locations, or transfer them to other places and other 
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work as is required as the assistant of the Khalifah, and 
without the need for a new authorisation since it all falls 
under the original empowerment. 


The evidence for this is the reality of the work of the 
assistant, since the minister of Tafwid, or the assistant of Tafwid, 
who is the minister that the Khalifah appointed to carry the 
responsibility of ruling and authority with him. He is authorised 
to manage the affairs according to his opinion, and to conduct 
them according to his Jjtihad in agreement with the Shari'ah 
rules, and so the Khalifah empowers him with a general handling 
and representation. The representation here is a contract, and 
contracts are not correct unless they are contracted with a direct 
word, and so for this reason, it has been made a condition that 
empowering an assistant must occur with wording that indicates 
he is a representative in the place of the Khalifah and has the 
general control. Such as if the Khalifah said to him “I granted you 
what is upon me, to act on my behalf’, or says, “I made you a 
minister, and decided upon your representation” or something 
similar. In other words, it should encompass the general 
representation and general control by any manner it is understood, 
so it is imperative that the empowerment of the assistant is upon 
words that indicate the reality of the assistant, which is the 
representative of the Khalifah, and takes everything in terms of 
mandatory powers which the Khalifah has. In other words, it is 
imperative that the contract of ministry with the assistant is upon 
a wording which encompasses two conditions: the first being 
general control, the second being representation, and if the 
wording does not explicitly cover these two conditions, then the 
ministry for the assistant is not contracted. 


Though he is empowered with representation and general 
control, it is permitted for the Khalifah to use him in a specific 
action or place at a period of time, and for other work or another 
place at another time. The two sheikhs (Muslim and Al-Bukhari) 
reported from Abu Hurayrah 
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“The Messenger of Allah * sent Umar to collect 
Sadagqah (Zakah)”. Al-Nasa’i and Al-Darami reported 
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“When the Prophet © returned from ’Umra, he sent Abu 
Bakr for the Hajj”. In other words, Abu Bakr (ra) and Umar (ra) 
— who were the two ministers for the Messenger of Allah & were 
charged with general control over specific actions, and not in all 
the actions at the time of the Messenger ®, despite that they were 
assistants authorised with general control and representation as 
inferred from the ministry of authorisation (Wizara’ Al-Tafwid). 
’Ali (ra) and ’Uthman (ra) did the same at the time of Umar (ra). 
And even during the time of Abu Bakr (ra) when his assistant 
Umar (ra) was very apparent in exercising general control and 
representation, to the point that some of the companions would 
say to Abu Bakr (ra) that we don’t know whether Umar (ra) or 
you is the Khalifah, despite that Abu Bakr (ra) would make Umar 
(ra) responsible for the judiciary in some periods, as has been 
reported by Al-Bayhaqi with a chain that was strengthened by Al- 
Hafiz. 


From the Sirah of the Messenger ® and the righteous 
Khulafaa’ after him, it is understood that the assistant is 
authorised in the general control and representation, but it is 
permitted for the Khalifah to seek the help of the assistant in a 
particular place or action, just as the Prophet & did with Abu 
Bakr (ra) and Umar (ra), and as Abu Bakr (ra) did with Umar (ra). 
This is like charging an assistant to pursue the northern 
governorships, and another with the southern ones, and it is 
permitted to use the first one in the place of the second and vice 
versa, and to move this one to the work of such and such person, 
and the other to another work according to what was necessitated 
to assist the Khalifah. None of this requires a new authorisation, 
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rather it is valid in this case to move him from one action to 
another to assist, since he was originally authorised with general 
control and representation, and so all of these actions are part of 
his authorisation as an assistant. This is a difference between the 
assistant and the governor, since the governor is empowered with 
the general control in an area, and so he is not moved from it, 
rather he requires a new empowerment, since the new place is not 
part of the original authorisation/empowerment. However, an 
assistant who is empowered with the general control and 
representation can be moved from assistance in one place to 
another place without needing a new empowerment, since he was 
originally empowered with general control and representation in 
all actions. 


Article 45 


The work of the assistant is to report to the Khalifah after 
whatever he has executed of the actions of management, and 
whatever he implemented of government and guardianship, in 
order that his powers do not become like that of the Khalifah. 
Therefore, his work is to raise his reports and to implement 
whatever he is ordered to. 


The evidence for this is also the reality of the assistant, 
since he is the authorised representative of the Khalifah, and the 
representative only carries out the work as a representative of the 
one who authorised him. Therefore, he is not independent from 
the Khalifah, rather he reports every action, totally as Umar (ra) 
used to do with Abu Bakr (ra) when he was his minister. So he 
used to inform Abu Bakr (ra) about his opinion and would 
implement according to what he thought. 


The meaning of reporting to the Khalifah is not to seek his 
permission in every individual part of the various actions, since 
this contradicts the reality of the assistant; rather the meaning of 
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reporting to him is to confer with him in the issue, such as the 
need for a particular governorate to have a capable governor 
empowered, or to eliminate what the people complain about 
regarding the lack of food in the markets, or other than that from 
all of the issues of the State, or to present these issues simply as a 
report which can be looked over, and be informed about what 
concerns him. Accordingly, these reports are enough in order to 
carry out everything that is mentioned in them with all of his 
details without the need for the issuance of permission to act. 
However, if the order not to implement these reports is issued, 
then it is not correct for him to implement them. Therefore, these 
reports are simply the presentation of the issues, or consultation 
regarding them, and not seeking permission to undertake them 
and the assistant may implement the reports as long as the 
Khalifah does not stop him from implementation. 


With respect to the last part of the article “and to 
implement whatever he was ordered to”, this is because the 
assistant does not take the powers of ruling in himself like the 
Khalifah, rather he takes them based upon his ministry from the 
Khalifah, and upon that if the Khalifah orders him to do 
something, then it is upon him to implement it, and it is not 
permitted for him not to implement it. Giving the assistant the 
capability to manage the affairs through his opinion and Jjtihad is 
in those issues which the Khalifah did not order him, whereas if 
he was ordered to implement an issue, it is obligatory upon the 
assistant to implement it in the manner that the Khalifah ordered, 
and he may not implement it in another way. 


Article 46 


It is imperative that the Khalifah scrutinises the actions of the 
delegated assistants (Tafwid) and their management of the 
affairs, in order to confirm what was right, and to correct any 
errors, since the management of the affairs of the Ummah has 
been delegated to the Khalifah and is decided by his [jtihad. 
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It is imperative that the Khalifah scrutinises the actions of 
the delegated assistants (Tafwid) and their management of the 
affairs, in order to confirm what was right, and to correct any 
errors, since the management of the affairs of the Ummah has 
been delegated to the Khalifah and is attributed to his [jtihad. The 
evidence for this is the narration regarding the responsibility over 
the subject, which is the words of the Prophet ® 
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“The Imam is a guardian, and he is responsible (will be 
questioned) for his subjects”. The Khalifah has been delegated to 
manage the affairs and he is responsible over the subjects. On the 
other hand, the assistant is not responsible over the subjects; 
rather he is only responsible over whatever he carried out from 
the work. The responsibility of the subjects is limited to the 
Khalifah alone, and for that reason, it is obligatory for him to 
scrutinise the actions and management of his assistant, in order to 
carry out his responsibility for his subjects. Additionally, the 
assistant could make a mistake and ,therefore, it is imperative to 
correct the error that occurred, and so it is necessary to scrutinise 
all his actions. 


Article 47 


If the assistant conducted an issue, and the Khalifah ordered 
him to do it, then he must implement it as the Khalifah 
ordered him to do so, without any addition or deletion. If the 
Khalifah returned to oppose the assistant rejecting what he 
has already executed, then the matter is examined; if it was a 
rule that he had implemented properly, or wealth that he 
placed in of its right place, then the opinion of the assistant is 
implemented, since it is in origin the opinion of the Khalifah, 
and the Khalifah cannot revoke what he himself had 
implemented of rules and spent of wealth. If what the 
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assistant had executed was in anything else, such as 
appointing a governor or preparation of an army, then it is 
permitted for the Khalifah to oppose the assistant, and the 
opinion of the Khalifah is implemented, and the actions of the 
assistant are cancelled because the Khalifah has the right to 
redress his own action so he may redress the actions of the 
assistant. 


This article is a description of how the assistant carries out 
his work, and how the Khalifah scrutinises the actions of the 
assistant, and this is taken from what is permitted for the Khalifah 
to reverse, and what is not permitted for him to reverse from the 
actions, since the action of the assistant is considered to be the 
action of the Khalifah. The explanation for this is that the 
assistant is permitted to rule independently, as is the Khalifah, 
since the conditions for ruling are considered in him, and it is 
permitted for him to look into the Madhalim (injustices) and to 
appoint others to look into them, since the condition for the 
Madhalim are considered in him, and he is permitted to undertake 
the Jihad by himself and to empower those who will undertake it, 
since the conditions of war are considered in him, and he is 
permitted to undertake the implementation of the issues 
personally or to appoint someone else to implement them since 
the conditions of opinion and management of affairs are 
considered in him. However, this does not mean that it is not 
correct for the Khalifah to cancel whatever the assistant carries 
out as long as the report has been raised to him, rather what it 
means is that he possesses what the Khalifah does in terms of 
mandatory powers, but this is on behalf of the Khalifah and not 
independent of him. 


Accordingly, it is permitted for the Khalifah to oppose the 
assistant by rejecting what he has done and cancelling what has 
been carried out, but within the limits of what it is permitted for 
the Khalifah to reverse if he had done it himself. Therefore, if the 
assistant had implemented a rule in the correct manner, or gave 
wealth where it was necessitated, and subsequently the Khalifah 
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came and opposed the assistant in this after its implementation, 
then there is no value in his opposition; rather the action of the 
assistant is implemented, and the opinion and opposition of the 
Khalifah is rejected, since in origin it is his opinion, and in issues 
similar to these situations it is not correct for him to reverse his 
own opinion or cancel whatever implementation had been 
completed. Consequently, it is not correct for him to cancel the 
action of his assistant in these issues. If the assistant had 
empowered a governor, an administrator, a commander of the 
Army, or any other appointment, or had laid down the running of 
economic issues, military plans, plans for industrialisation, or 
anything similar, then it is permitted for the Khalifah to cancel it. 
This is because it is considered to be the opinion of the Khalifah, 
but is from the issues that are permitted for the Khalifah to 
reverse if he had undertaken them himself, and so it is permitted 
to cancel the work of his representative in them. Therefore, in this 
situation, it is permitted to cancel the actions of the assistant. 


The rule in this is: Everything that the Khalifah is able to 
correct from his own actions, is permitted for him to correct from 
the actions of his assistant, and everything that the Khalifah is not 
permitted to correct from his own actions, he is not permitted to 
correct from the actions of his assistant. 


Article 48 


None of the delegated assistants (Tafwid) specialises in a 
specific department from the departments of the 
administrative institution, rather his responsibility is general, 
since those who undertake the administrative affairs are 
employees (civil servants) and not rulers, while the delegated 
assistant is a ruler. He is not entrusted with a specific 
authority in any of the tasks since his responsibility is general. 
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The proof is what is meant by the words “my two 
ministers” in the narration from Al-Tirmidhi, in that the assistant 
is the assistant to the Khalifah in the Khilafah - in other words, in 
ruling, and so he is a ruler and not a civil servant. For that reason, 
it is not permitted for him to deal with the administrative affairs 
since those are dealt with by civil servants and not by rulers. The 
assistant is a ruler and not a civil servant and so his work is taking 
care of the affairs and not to undertake work that employees are 
paid to do. Therefore, he should not undertake administrative 
affairs. This does not mean that it is forbidden for him to do any 
administrative work, rather that he should not be specified to do 
administrative work; rather he has general control. 


As for not specifying his empowerment, this is because he 
is an assistant, and the assistant is empowered in representation 
and general control. Due to this, he does not require a new 
empowerment for every issue that the Khalifah seeks his help in, 
or for any area he sends him to, since his empowerment was not 
specific. As for the one who is empowered with a specific 
empowerment, he would be holding a specific responsibility such 
as the head of the judiciary, the head of the Army, the governor 
over the charity and so on; and this would require a new 
empowerment in every specific authority they were charged with. 
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The Executive Assistant (Tanfidh) 


Article 49 


The Khalifah appoints assistants for implementation and their 
work is administrative. They are not rulers and their 
department is the institution that executes what the Khalifah 
issues in both of the internal and foreign affairs authorities 
and submits what comes to him from these authorities. The 
department is the intermediary between the Khalifah and 
others, conveying to and from him in the following matters: 


a. Relations with the people 
b. International relations 
c. The military 


d. The institutions of the State other than the military 


The executive assistant is the minister whom the Khalifah 
appoints to be his assistant in the execution of matters, the 
following up and implementation of his orders. He is the 
intermediary between the Khalifah and the various State 
departments, the subjects and the foreign office. He conveys 
messages to and from the Khalifah. He is an assistant in executing 
orders and is not authorised over them or entrusted with them i.e. 
his role is one of execution and administrative and not ruling. His 
department is a tool used to execute what the Khalifah issues to 
the internal and foreign offices, ensuring submission to the 
Khalifah in all that comes to him through these offices. His 
department acts as an intermediary between the Khalifah and 
others, where it conveys to them on his behalf and conveys to him 
from them. 


The executive assistant used to be called a secretary (Al- 
Katib) at the time of the Messenger of Allah & and the righteous 
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Khulafaa’. Then he became known as the keeper of the Diwan of 
letters or correspondence. Later, it was decided that he is called 
the secretary of composition or the keeper of the Diwan of 
composition and then the jurists named him the executive 
assistant (Wazir Al-Tanfidh). 


As for the actions regarding the four issues mentioned — the 
evidence is through examination of the evidences related to the 
Katib (Wazir Al-Tanfidh) at the time of the Messenger © and the 
actions of the righteous Khulafaa’ in front of the masses of 
companions: 


a. The messages sent to the subjects directly. Such as: 


- His & message to the people of Najran. Abu ’Ubayd 
narrated in Al-Amwal from Abu Al-Malih Al-Huthali 
which mentioned at its end 
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- “Uthman Bin ’Affan and Mu’aygqib witnessed it, and he 
wrote”. Abu Yusuf reported it in Al-Kharaj and 
mentioned that the Katib was Al-Mughaira, and then it 
mentioned the message of Umar (ra) with the Katib being 
Mu’aygqib, and then the message of "Uthman (ra) to them 
with the Katib being his servant Hamran, and then the 
message from ’Ali (ra) with the Katib being ’ Abdullah b. 
Abi Rafi’. 


- His & message to Tamim Al-Dari. Abu Yusuf mentioned 


in Al-Kharaj saying 
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“Tamim Al-Dari (Tamim Bin Aws, a man from Lakhm) 
stood up and said: O Messenger of Allah, I have a 
neighbourhood from the Romans in Palestine — there is 
a village which is called Hibra, and another called 
Aynun. If Allah opens as-Sham to you, grant them to me 
as a gift. And so he ® said — They are yours. He said — 
write that for me, and so he wrote: In the name of Allah, 
this is a message from Muhammad the Messenger of 
Allah to Tamim Bin Aws AI-Dari, that he has all the 
houses of the two villages: Hibra and Aynun, and their 
plains, mountains, water, agriculture, plants and its 
cattle, and for who comes after him. No one should 
contest over it with them, and no one should incline to 
take it by force. Whoever oppresses and takes anything 
from it, then they will have the curses of Allah and the 
angels and all of the people. ’Ali was the one who wrote 
it”. When Abu Bakr (ra) took the leadership, he wrote 
them a message which mentioned “Jn the name of Allah — 
this is a message from Abu Bakr the guarantor of the 
Messenger of Allah succeeded on the Earth, he wrote to 
the people of Dari, no one should spoil anything by their 
hand from the villages of Hibra and Aynun, and whoever 
heard and obeyed Allah, then do not spoil anything from 
them, and should build two entrances around them to 
prevent anyone who intended to do so from entering” 


b. International relations: 


- The Treaty of Hudaybiyah: Al-Bukhari narrated from Al- 
Miswar and Marwan regarding the treaty: 
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“So the Prophet © called the Katib (writer)...”. Abu 
Yusuf also narrated in the book Al-Kharaj saying: 
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- “Muhammad Ibn Ishaq and AI-Kalbi informed me, some 
others added in the narration saying: He said: Write 


(plural)”, without mentioning the name of the writer. Ibn 
Kathir reported 
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“Ibn Ishaq said Al-Zuhri said...then the Messenger of 
Allah called upon ’Ali Ibn Abi Talib and said: ‘Write 
(singular)...’”. Abu ’Ubayd narrated it in the book of Al- 
Amwal from Ibn ’Abbas, where he said: 
«i. Ole es] isles J...» 


- “,,..and he said to ’Ali: ‘O Ali, write...’” and Al-Hakim 
narrated from Ibn ’Abbas, and Al-Dhahabi authenticated 
and approved it, saying: 


«a. Ogle G CaS.» 
- “,,...0 ’Ali, write...”. The text of this peace treaty is well 
known and does not need mentioning here. 
c. The Military: 


- The letter of Abu Bakr (ra) to Khalid (ra), in which he 
commands him to travel to as-Sham. Abu Yusuf said in 
the book Al-Kharaj: “Khalid wanted to take Al-Heerah as 
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his centre. However, the letter of Abu Bakr came to him 
commanding him to travel to as-Sham as reinforcement 
for Abu ’Ubaydah and the Muslims...” 


d. The institutions of the state other than the military 


- The letter of the Messenger & to Mu’adh regarding the 
tenth (Al-Ushr): Yahya Ibn Adam narrated in the book of 
Al-Kharaj from Al-Hasan, he said: 
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- “The Messenger of Allah & wrote to Mu’adh in Yemen: 
“A tenth is payable on what is watered by rain or by 
sizable water; and a twentieth (have of a tenth) on what 
is watered by bucket.” Al-Sha’bi wrote the same 
narration. Ibn Abu Shaybah has also narrated similar in his 
book about ruling. 


The Khalifah can appoint writers (Kuttab) according to his 
needs; rather it could reach to the level of being an obligation if 
he could not fulfill the obligatory tasks without appointing them. 
The authors who wrote the history of the Messenger of Allah & 
mention that he had about twenty such writers. 


Article 50 


The excecutive assistant should be a Muslim man, since he is 
from the close associates of the Khalifah. 


The executive assistant is directly connected to the 
Khalifah, like the delegated assistant, and is from the close 
associates of the Khalifah. His work is attached to the ruler (the 
Khalifah), and his work necessitates that he could be pursued by 
the Khalifah and meet with him separately at any time of the night 
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or day, which means that it is not suitable with the circumstances 
of a woman in terms of the Shari’ah rules. Therefore, the assistant 
should be a man. 


In the same way, it is not permitted for the executive 
assistant to be a non-Muslim, rather it is obligatory for him to be a 
Muslim since he is from the close associates of the Khalifah — due 
to His (swt) words 
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“O you who have believed, do not take as intimates 
those other than yourselves, for they will not spare you [any] 
ruin. They wish you would have hardship. Hatred has already 
appeared from their mouths, and what their breasts conceal is 
greater” (TMQ 3:118). The prohibition of the Khalifah taking 
close associates from non-Muslims is explicit in this verse and 
,therefore, it is not permitted for the executive assistant to be a 
non-Muslim. Rather, it is obligatory for him to be Muslim, due to 
his direct connection with the Khalifah, and the fact that he is not 
separate from him, like the delegated assistant. It is permitted to 
have more than one executive assistant according to the need and 
the work that is required interfacing between the Khalifah and 
others. 


Article 51 


The executive assistant is directly connected to the Khalifah, 
like the delegated assistant, and is considered as an assistant 
but only in terms of execution and not in ruling. 


The Khalifah is the ruler who undertakes the ruling and 
the implementation, and governing the peoples’ affairs. 
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Undertaking the ruling, implementation and governing requires 
administrative work and this necessitates the creation of a specific 
structure which would be with the Khalifah to manage the affairs 
which are required by the responsibilities of the Khilafah. So this 
necessitates assistants who are appointed by the Khalifah to 
execute and carry out the administrative actions, not the actions of 
ruling. So their action is to assist the Khalifah in administration, 
not ruling, and so he does not undertake any action of ruling that 
the delegated assistant would do. Therefore, he is not appointed as 
a governor or worker ("Amil), and does not govern the peoples’ 
affairs, but rather his work is administrative to execute the ruling 
actions, and the administrative actions that are issued from the 
Khalifah and the delegated assistants. For that reason, he is called 
the executive assistant. 


The jurists called him the executive minister (Wazir Al- 
Tanfidh); in other words, the executive assistant, on the basis that 
the word Wazir linguistically indicates the assistant, and they 
said: this Wazir is the interface between the Khalifah and the 
subjects and governors, he carries out what the Khalifah orders, 
executes what is issued, follows through what is ruled, informs 
about the assignment of governorship and the preparation of the 
military and defence. He also presents to the Khalifah the replies 
back from them, and whatever has occurred in order to carry out 
whatever he has been ordered. So he is the one assigned for the 
execution of the affairs, and not as a governor over them, nor 
empowered over them. He is similar to the head of the office of 
the Presidents in the contemporary era. 
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The Governors 


Article 52 


The lands which are ruled by the State are divided into units, 
where each unit is called a Wilayah (province). Each province 
is divided into units and each unit is called an ’Imalah 
(district). The one who governs the province is called the Wali 
(governor) or Amir and the one who governs the ’Imalah is 
called the ’Aamil (worker) or Hakim (ruler). 


The governors are rulers since the governorship is ruling; 
it is mentioned in the Al-Muhit dictionary: “And to govern 
something and upon it governorship (Wilayah) and guardianship 
(Wilayah), or it is the root and wilayah is the plan and leadership 
and authority”, and requires empowerment by the Khalifah or one 
whom he delegated to empower and so the governor is not 
appointed except by the Khalifah. The origin of governorship or 
leadership, in other words, in the governors and leaders, is the 
action of the Messenger *. It is confirmed that he & appointed 
governors over lands, and gave them the right to rule over the 
regions. He appointed Mu’adh Bin Jabal over Al-Jund, Ziyad Bin 
Labid over Hadramout and Abu Musa Al-Ash’ari over Zabid and 
’Aden. The governor is the representative of the Khalifah and he 
undertakes whatever actions he represents the Khalifah in 
according to what he has been delegated. The governorship does 
not have a specific limit according to the Shari’ah so everyone 
who acts on behalf of the Khalifah in any action of ruling is 
considered to be a governor in that action according to the words 
which the Khalifah specified during his appointment. However, 
the governorship of the lands or the leadership is over a defined 
area, since the Messenger * used to define the area which he 
would be a governor over or empower the leadership for the 
leader. 
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This governorship is of two types - general or specific; 
general encompasses all of the issues of ruling in the 
governorship and being empowered in this manner means that the 
Khalifah delegates to him the leadership of the city or region of 
the governorship over all of its people, and the handling of the 
issues in all of his actions, and so he has a general control. As for 
the specific leadership, this is when the leader’s leadership is 
limited to the management of the Army, governing of the 
subjects, protection of the borders and defence of the sanctities in 
that region or city. He cannot interfere with the judiciary and the 
collection of taxes. 


The Messenger “ appointed general governorships, such 
as the appointment of Amr b. Hazm over Yemen. He also 
appointed specific governorships, such as the appointment of ’Ali 
Bin Abi Talib (ra) over the judges in Yemen. The Khulafaa’ after 
him ** continued in the same manner, and so they used to appoint 
general governorships such as Umar Bin Al-Khattab (ra) 
appointing Mu’awiyah Bin Abi Sufyan to a general governorship. 
They would also appoint specific governorships, such when ’ Ali 
Bin Abi Talib (ra) appointed ’Abdullah Bin ’Abbas over Basra in 
everything other than the finances and appointed Ziyaad over the 
finances. 


The governorship in the first eras was of two types: 
governorship of the prayer and the governorship of the land taxes. 
Accordingly, in the history books they use two expressions when 
talking about the governorship of the leaders: the first being the 
leadership over the prayer and the second being the leadership 
over the prayer and the land taxes. In other words, the leader 
could either be a leader of the prayer and the land taxes or the 
leader of the prayer alone. The meaning of the word prayer in the 
governorship or leadership is not that he was the Imam of the 
people in their prayer alone; rather its meaning was the 
governorship over them in all of their affairs except the finances. 
So the word prayer meant the ruling with the exception of the 
collection of the taxes. 
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If the governor was both over prayer and land taxes, his 
governorship was general, and if it was limited to the prayer or to 
the land taxes, then his governorship was specific. In every case, 
this returns back to the arrangements of the Khalifah in the 
specific governorship, so he can make it specific to the land taxes, 
or the judiciary, or to make it specific to everything other than the 
finances, judiciary and Army; he does whatever he thinks is good 
for the administration of the State or the administration of the 
province. This is since the Shari’ah did not limit specific work for 
the governor, but rather limited the work of the governor or leader 
to ruling and authority, and that he is acting on behalf of the 
Khalifah and is a leader over a specific place, and this is 
according to what the Messenger did. 


Rather the Shari’ah gave the Khalifah the right to appoint 
general and specific governorships, according to what he sees 
from the actions, and that is apparent from the action of the 
Messenger **. Built upon the limiting of the leadership of the 
leader or the governorship of the governor to a city or region by 
the Messenger *, article fifty-two was drafted which divided the 
State into provinces and districts. 


Article 53 


The Khalifah appoints the governors. The “Ummal (workers) 
are appointed by the Khalifah and by the governors if they 
have been delegated that power. The preconditions of the 
governor and ’Ummal are the same as the conditions for the 
assistants, so it is imperative that they are free, just, Muslim, 
adult men and are from the people who have the capability to 
do what they are assigned to, and they are chosen from the 
people of Taqwa (God fearing) and power. 


The evidence for this article is the action of the Messenger 
* and the companions after him. The Messenger “ used to 
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undertake the empowerment of the governors or leaders of the 
lands, and used to empower them with the full governorship as 
what happened with Amr b. Hazm, who was the governor over 
the whole of Yemen. In the same manner, the Messenger 
would sometimes empower someone with part of the 
responsibilities from the governorship, as what happened with 
Mu’adh Bin Jabal and Abu Musa, who were sent to provinces 
independent of each other in Yemen, and said to them 
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“Show leniency (to people); don’t be hard upon them; 
give them glad tidings; and don’t create aversion; and work in 
collaboration.” (agreed upon narration reported from Abu Musa). 
The fact that the governor is permitted to appoint "Umma in his 
governorship this is taken from the fact that the Khalifah can 
entrust the governor to appoint "Umma. 


With respect to making the conditions for the governors 
the same as those for the assistants, this is since the governor is 
like the assistant in that he is acting on behalf of the Khalifah in 
ruling - so he is a ruler - and so the same conditions that apply to 
the Khalifah apply to him, since the conditions for the assistant 
are the same as those for the Khalifah. Therefore, it is a condition 
that he is male, due to his & words 
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“Never will succeed such a nation that makes a woman 
their leader .” (reported by Al-Bukhari from Abu Bakrah). And 
the appointment in the narration is the ruling, by the evidence of 
his & words “their leader”, and the word “their leader” if it is 
next to governor, and governorship/ appointment, then the 
meaning of governor and appointment is specified as ruling and 
authority. 


«é 
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It is a condition that he be free since the slave does not 
possess himself and so cannot be a ruler over others. He must be a 
Muslim, due to His (swt) words 


“And never will Allah give the disbelievers over the 
believers a way [to overcome them].” (TMQ 4:141). He should 
be adult and sane due to the narration 


SG és eel aes» 


“The pen is lifted from three (their actions are not 
recorded)” (reported by Abu Dawud from ’Ali Bin Abi Talib 
(ra)) which includes 
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“The child until he reaches puberty ... and the lunatic 
until he regains sanity”. And in another narration from Abu 
Dawud from ’Ali b. Abi Talib (ra), 
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“The Messenger of Allah said the pen is lifted from three 
(their actions are not recorded): a lunatic whose mind is 
deranged till he is restored to consciousness, from a sleeper 
until he awakes and from a boy till he reaches puberty.” and in 
the same manner the narration from Ahmad from ’A’ishah (ra) 
who said that the Messenger of Allah & said 
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“The pen is raised from three (their actions are not 
recorded): from the boy until he reache puberty, from a sleeper 
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till he awakes, and from the insane person till he restores his 
senses...” and from the understanding of raising of the pen is that 
he is not accountable for action, and the raising of the pen raises 
the rule, so it would not be correct for them to undertake the 
implementation of the rules, or in other words, the authority. 


In the same manner, it is a condition that he be just, since 
Allah (swt) made justice a condition for the witness and so 
,therefore, by greater reasoning it is a necessity for the ruler, due 
to the words 
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“O you who have believed, if there comes to you a 
disobedient one with information, investigate.” (TMQ 49:6), so 
He (swt) ordered the verification for the word of the fasig, and the 
rule of the ruler has to be accepted without any verification, so it 
is not permitted for the ruler to be from those whose word is not 
accepted and whose rule requires verification. 


It is a condition that he is from the people of capability 
and ability to carry out what he has been appointed to do from the 
actions of ruling, since the Messenger * said to Abu Dharr 
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“I see that you are weak” (reported by Muslim from Abu 
Dharr), and in another narration 


“O Abu Dharr, you are weak and this is a trust”, which 
is evidence that whoever is weak or incapable of undertaking the 
burdens of ruling is not suitable to be a governor. 


The Messenger * used to choose the governors from the 
people who were suitable for rule and the people of knowledge 
who were known for Taqwa, and he chose them from the people 
who would do the best in what they were appointed, and would 
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fill the hearts of their subjects with Jman and the dignity of the 
State. It is narrated from Sulayman Bin Buraydah from his father 
who said 
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“Whenever the Messenger of Allah * appointed a 
leader over an army or a a detachment, he would especially 
exhort him to fear Allah, and be good to the Muslims who are 
with you” (reported by Muslim), and the governor is the leader 
over his governorship and ,therefore, falls under the meaning of 
this narration. 


Article 54 


The governor has the mandatory powers of ruling and 
responsibility over the tasks of the departments in his 
governorship as a delegate of the Khalifah, so he has all the 
powers in his province that the assistant has in the State. He 
has leadership over the people of his province and control 
over everything that is connected with it apart from the 
finances, judiciary and Army. However, the police come 
under his leadership from the angle of implementation not 
administration. 


Its evidence is that the governor is the delegate of the 
Khalifah in the position that he was appointed to and so he has the 
mandatory powers of the Khalifah in that position, and he is 
similar to the assistant with respect to the general control if his 
governorship was a general one; in other words, he has been 
given the general control in that position. He has specific control 
in the issues that he was appointed to alone if his governorship 
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was specific, and he has no mandatory powers for control in other 
than that. 


The Messenger * used to appoint the governors to 
unrestricted governorships in ruling, such as when he * sent 
Mu’adh to Yemen and made him in charge of the prayer and 
Sadaqah. And some were appointed a specific governorship in a 
particular aspect, such as when he appointed Farwah Bin Masyak 
over the tribes Murad and Mathij and Zabid, and sent Khalid Bin 
Said Bin Al-’ Aas with him over the charity. Accordingly, Mu’adh 
had a general governorship over the prayer and charity, whereas 
the governorship of Farwah Bin Masyak was specific to the 
prayer, and that of Khalid Bin Said to the charity. 


In the same manner, the Messenger ** would send some 
governors and not teach them how to proceed - he sent ’Ali b. Abi 
Talib (ra) to Yemen and did not teach him anything due to his 
knowledge of him and his capability. He would send others and 
teach them how to proceed - he * sent Mu’adh to Yemen and he 
said to him 
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“What will you rule by?” He said: “By the Book of 
Allah.” He % said: “What if you do not find the rule?” He said: 
“By the Sunnah of the Messenger of Allah.” He said: “What if 
you do not find the rule?” He said: “I will exert my own 
opinion.” Upon this the Messenger of Allah © said: “Praise be 
to Allah Who guided the envoy of the Messenger of Allah to 
what satisfies His Messenger” (reported by Ahmad, Al-Tirmidhi, 


Al-Darimi and Abu Dawud, with the wording from Ahmad). Ibn 
Qudama mentioned similar to it in Al-Mughni and Al-Amidi in 
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Al-Ihkam, so the narration is mashhur, and recognised scholars 
have taken it, and so from this angle it is considered Hasan. 


Accordingly, it is permitted to appoint governors to 
general governorships or specific ones, as it is permitted to 
explain to them how to carry out their work in detail or in general. 


Though it is permitted for the Khalifah to appoint 
governors to a general governorship, and to a_ specific 
governorship, it is confirmed from the general governorship of 
Mu’awiyah that he become independent of the Khalifah at the 
time of ’Uthman (ra), and the authority of ’Uthman over him was 
not apparent. After the death of ’Uthman (ra), the Fitnah occurred 
because Mu’awiyah had powers of ruling in all issues in the land 
of Al-Sham. And it is confirmed since the days of the weakness of 
the Abbasid Khulafaa’ that independence of governorates 
occurred, to the point that the Khalifah had no authority over 
them except for prayers being made and money being stamped in 
his name. From this, the bestowing of general governorships 
caused harm to the Islamic State, and for that reason the 
governorship of the governor is specific to that which does not 
lead to independence from the Khalifah. Since it is the Army, 
finances, and judiciary which enable the independence, because 
the Army is the power, and the finance is the support for life, and 
the judiciary makes apparent the protection of the rights and the 
establishment of the punishments, so accordingly — the 
governorship for the governors is a specific governorship in other 
than the judiciary, Army and finance, since if they are in the 
hands of the governor, they can cause the danger of 
independence, and what that entails for the security of the State. 
Based upon this the second part of this article was drafted. 


As for the final part, the governor is a ruler and it is 
imperative that he has the power of execution and for this reason 
the police are under his leadership and his leadership over it is 
comprehensive in the same manner it is comprehensive over all 
issues apart from the three just mentioned. However, the police 
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are considered a part of the Army, so its administration is under 
them, but it is under the control of the governor. 


Article 55 


The governor is not obliged to inform the Khalifah of what he 
has carried out within his authorised command. If a new 
problem arises which has no precedent, he has to inform the 
Khalifah about it first, and he then proceeds according to the 
instructions of the Khalifah. If he was afraid that the problem 
would be exacerbated if delayed, he carries out the action and 
then must inform the Khalifah later on about the reason for 
not informing him beforehand. 


The evidence is that the Prophet empowered his 
governors and did not request them to inform him of what actions 
they undertook and they did not use to report to him about 
anything. Rather, they used to undertake their actions with full 
independence, each of them ruling in his leadership by his 
opinion; this was the manner of Mu’adh, and ’Attab Bin Asid, Al- 
’Ala’ b. Al-Hadrami, and of all of the governors of the Messenger 
of Allah & — which indicates that the governor does not inform 
the Khalifah about anything from his actions. And in this regard, 
he is different from the assistant, since the assistant must inform 
the Khalifah about every action that he undertakes, whereas it is 
not obligatory upon the governor to inform the Khalifah about 
any of his actions. 


It is obligatory that the Khalifah scrutinise every action the 
assistant undertakes, whereas it is not necessary for him to 
scrutinise every action of the governor, though he studies the 
situation of the governors and scrutinises the news from them. 
Accordingly, the governor has unrestricted action in his 
governorship, which is why Mu’adh said to the Messenger *% 
when he was sent to Yemen “J will exert my own opinion.”; so 
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this is evidence that the governor does not inform the Khalifah, 
rather he exercises his opinion. It is not forbidden to take the 
opinion of the Khalifah in the important issues, but he does not 
seek his opinion in unimportant issues in order that the interests of 
the people are not delayed. If something new occurs, he leaves it 
to the opinion of the Khalifah, because the empowerment of the 
governorship is that the Khalifah delegates the leadership of a city 
or region to the governor which is a governorship over all its 
people, and control in the known issues from his actions. So if a 
new issue which was not previously known occurred, it is left for 
the examination of the Khalifah, unless it was feared that this 
would be detrimental, in which case the governor undertakes the 
issue and then informs the Khalifah, since it was an issue that was 
unprecedented. 


Article 56 


Every province has an assembly elected from its people and 
championed by the governor. The assembly has the authority 
to participate in expressing opinions on administrative 
matters and not on ruling; and this would be for two 
objectives: 


Firstly - providing the necessary information about the 
situation of the governorate and its needs to the governor and 
to express their opinion about that. 


Secondly - in order to express their contentment or complaint 
about the rule of the governor over them. 


The opinion of the assembly is not binding in the first instance 
and is binding in the second — if they complain about the 
governor he is removed. 


It is not known that the governors of the Messenger & 
used to have a provincial assembly and it is not known from the 
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actions of the Messenger ® that he selected a provincial 
assembly, and in the same way, nothing similar is known from the 
righteously guided Khulafaa’. From this, the provincial assembly 
is not part of the ruling apparatus or the Shari'ah rules, since the 
ruling apparatus is every action from the acts of ruling that has a 
Shari’ah evidence and anything which has no evidence is not 
from the ruling apparatus. Rather it is examined, and if it is a 
branch action that is derived from a root, then it follows that root 
and is from the styles and means that are permitted to be acted 
upon - in other words, from what is called administration; and if 
the root or branch action has evidence, then it is not correct to 
undertake it except in accordance with the Shari’ah evidence. 


The provincial assembly is a branch action that is derived 
from the actions of the governorship, since the governor 
undertakes the ruling and administration, and the people of the 
province are more knowledgeable than him regarding the reality 
of their province and what occurs within it. Accordingly, it is vital 
that he has information that he can rely upon in order to undertake 
his actions and this information is present amongst the people of 
the province. Based upon this, it is imperative for him to refer to 
the people of the province while he is governing them. 


This is from one angle, and from another angle his ruling 
of the province must be upon a basis that the people of the 
province are not angered, since if they are angry with him, then it 
would be upon the Khalifah to remove him, since the Messenger 
* removed Al-’Ala’ b. Al-Hadrami as his ‘Amil over Bahrain 
since the delegation of “Abd Qays complained about him as 
mentioned by Ibn Sa’d in Al-Tabagat. Accordingly, it is 
imperative that the opinion of the people of the province 
regarding his undertaking the ruling over them is known as to 
whether they are content or not. 


Additionally, it is imperative for him to refer to the people 
of his province while he is governing them, due to the following 
two reasons: to gather the information which the governor 
requires and for his knowledge of what the people of his province 
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think about his ruling — ,therefore, it is necessary for him to refer 
to the people of his province. To facilitate this reference, the 
governor establishes a provincial assembly which is elected from 
the people of his province, so that he can refer to it for the two 
issues: gathering information and knowing the opinion of the 
people of the province regarding the rule of the governor. 
Accordingly, this assembly does not have any consultation 
(Shura) or taking of opinion and nothing to do with the practice of 
ruling; rather it is to look into the administrative action. Its 
opinion is not binding but rather it is present in order to assist the 
governor. The first one who created this assembly was Umar b. 
’Abd Al-’ Aziz, since before he became the Khalifah, he was the 
governor over Madinah, and if he conducted a_ leadership 
assembly, he would meet two men of the opinion formers and 
leaders of their tribes, and said to them “Jt is an assembly of evil 
and strife, and you two have no action other than to examine me 
(monitor me), so if you see something which does not agree 
with the Truth, then remind me of Allah and make me fear 
Him”. So the origin is to refer to the people of the province and 
the observation of the governor from their side and in order to 
achieve this reference, a provincial assembly is created beside the 
governor. 


Article 57 


The governor’s term of office in a particular province is not to 
be long. He must be discharged whenever he becomes firmly 
established in his province or the people become enchanted 
with him. 


Its proof is that the Messenger * used to appoint 
governors for a period and then remove them and no governor 
remained over his governorship for the complete period of the 
time of the Messenger ®. Ibn Abdul Birr conveyed in Al-I/sti’ab 
that the Messenger * appointed ’Uthman b. Abi Al-’As Al- 


300 


Thagafi over Al-Ta’if; he remained there through the life of the 
Messenger of Allah & and the Khilafah of Abu Bakr (ra) and two 
years of the Khilafah of Umar (ra) at which point he was 
removed, which was a rare occurrence. For most of the time of 
the Messenger *, he * would not extend people’s time as 
governors. This indicates that a governor is not appointed to a 
permanent governorship but rather he is appointed for a specific 
time and then removed. However, the length of his governorship 
is not defined by a specific period, long or short, since there is 
nothing that indicates that from the actions of the Messenger ©. 
The most that can be said about the issue is that most of the time 
the Messenger & appointed a governor, he did not remain as a 
governor there through the whole of his & time; rather he 
would appoint and then remove them. 


Though it is permitted to extend the period of 
governorship such as what occurred with ’Uthman b. Abi Al-’As, 
however it is apparent that the length of the period of the 
governorship of Mu’awiyah in Al-Sham at the time of Umar (ra) 
and then ’Uthman (ra), caused what resulted in the strife which 
shook the entity of the Muslims, and so it is understood from this 
that lengthening the governorship of the governor in the province 
results in harm upon the Muslims and the State, and based upon 
this the words that the term of office for the governor is not to be 
long were drafted into this article. 


Article 58 


The governor is not moved from one province to another, 
since his appointment was for a general control in a specific 
area. Therefore, he has to be discharged first and then 
reappointed. 


Its proof is the action of the Messenger * since he & used 
to remove the governors and it is not narrated that he transferred a 
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governor from place to place. Additionally, the governorship is 
one of the contracts that is completed by a direct wording, and the 
contract of the governorship is upon the province or city, which 
specifies the place where the governor rules, and the powers of 
ruling remain with him as long as the Khalifah does not remove 
him. So if he is not removed, then he remains a governor over it, 
and if he is transferred to another place, he is not removed from 
his first location by this transfer and is not appointed over the 
location that he has been transferred to, since his separation from 
the first location requires a direct word that he has been removed 
from the governorship over it and his appointment over the place 
that he has been transferred to requires a new contract of 
appointment which is specific to that location. Accordingly, it is 
taken that the governor is not transferred from location to location 
by transfer; rather he is removed from a location and appointed to 
anew governorship for the new location. 


Article 59 


The governor can be discharged if the Khalifah decides so or 
if the Shura council expresses dissatisfaction with him - 
whether justified or not - or if the provincial council 
expressed discontent with him. However, the governor can 
only be dismissed by the Khalifah. 


Its proof is the action of the Messenger *; he appointed 
Mu’adh Bin Jabal over Yemen and then removed him from it 
without a reason, and removed Al-’Ala’ b. Al-Hadrami who was 
his ‘Amil over Bahrain because the delegation of "Abd Qays 
complained about him. Umar Bin Al-Khattab (ra) used to remove 
governors with and without reason; he removed Ziyad b. Abi 
Sufyan and did not announce a reason and removed Sa’d b. Abi 
Wadqqas (ra) since the people complained about him, and said “7 
did not remove him due to incapability, nor treachery”. This 
indicates that the Khalifah can remove the governors whenever he 
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pleases, and it is upon him to remove the governor if the 
provincial council complain about him, and similar to the people 
of his province is the Shura council (Shura and accounting), 
which represents all of the provinces. 


Article 60 


The Khalifah must examine the actions of the governors and 
continually assess their performance strictly. He must 
deputise people to monitor their situations, investigate them, 
and periodically gather all or some of them, and listen to the 
complaints of the subjects regarding them. 


It is confirmed that the Prophet used to test the 
governors when he appointed them as he did with Mu’adh and 
Abu Musa, and explained to them how they should proceed as he 
did with Amr b. Hazm in his message famous amongst the people 
of knowledge as mentioned by Ibn ’Asakir in Tarikh Damascus 
and Al-Hafiz said in Al-Isaba 


ane Ol he am cy apne BE cool erry...» 


“,..and the Prophet appointed Amr Bin Hazam over 
Najran...” and it is reported from him that the message he & 
wrote to him was regarding the obligations and blood money and 
other issues, as narrated by Abu Dawud and Al-Nasa’i, Ibn 
Hibban and Al-Darimi and others. 


Likewise he ® would make them aware of some 
important issues as he did with Abaan Bin Said when he 
appointed him over Bahrain as has been mentioned in Al-Tabaqat 
of Ibn Sa’d from Al-Waqidi when it was said to him 


etilen aS A 8 as jeu 
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“Take good care of ’Abd Qays and honour their 
leaders”. In the same way, it is confirmed that he used to 
account the governors, investigate their circumstances and listen 
to what was narrated to him regarding their news. He & also used 
to account the governors over the taxation and expenditures; it is 
narrated by Abu Hamid Al-Sa’idi 


oh 


Gb tbe Je Beau gid Mas al od Se hy RE dl ak, 

Vast Suis SB eal le WHE fd aldb J conti Whey ANI Whe J us 
Gi tis Syke Sh MAS Jolalt Jue JB gb athe lig at dened ial) dace 
Y odes edi ceallg V af eget Ghia ally af cao ule Sigh J tag 
i a 5f tb) OWS by axed) le dlese; detail ays a cle YY cetyl 


BSG CLG chs Vi athe) Sab Why Ae dG aby AS Sa Lb Bf gs 


“The Prophet % employed a man from the tribe of Al- 
Azd named Ibn Lutbiyyah as collector of Zakat. When the 
employee returned (with the collections) he said: ''O Prophet 
! This is for you and this is mine because it was presented to me 
as gift.'' Messenger of Allah % rose to the pulpit and praised 
Allah and extolled Him. Then he said, ''I employ a man to do a 
job and he comes and says: 'This is for you and this has been 
presented to me as gift'? Why did he not remain in the house of 
his father or the house of his mother and see whether gifts will 
be given to him or not? By Allah in Whose Hand is the life of 
Muhammad, if any one of you took anything wrongfully, he will 
bring it on the Day of Resurrection, carrying it on (his back), I 
will not recognize anyone of you, on the Day of Resurrection 
with a grunting camel, or a bellowing cow, or a bleating ewe." 
Then he raised his hands till we could see the whiteness of his 
armpits. Then he said thrice, ''O Allah ! have I conveyed (Your 
Commandments” (agreed upon narration). 


Umar (ra) used to be severe in his monitoring of the 
governors and appointed Muhammad Bin Maslamah (ra) to 
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examine their circumstances and investigate them. He would 
gather the governors in the pilgrimage season in order to look into 
what they had done, listen to the complaints of the subjects 
regarding them and to remind them of the affairs of the 
governorship and establish their circumstances. It is narrated from 
Umar (ra) that one day he said to those around him 


Saeed OST Stall aipal eb lel Ge pr Sle Clomeol 131 gui" 
"Yala api la posi ales bell om VSB ed ISB dle ull 


“Do you think if I appointed over you the best whom I 
know, and then commanded him to be just, that have I 
completed what was upon me?” They replied, yes. He said “No, 
until I looked into his actions — did he act according to what I 
commanded him to or not” (reported from Al-Bayhaqi in AIl- 
Sunan and Al-Shi’ab from Tawus). Umar (ra) used to strictly 
account his governors and ’Ummal, and his severity in accounting 
them would lead to him sometimes removing one of them due to a 
doubt for which there was no definite evidence and he used to 
remove them due to suspicion which did not reach the level of 
doubt. He was once asked about that and so said 


" well OWS Lpaal pghel of Log’ ay cohol so Ole’ 


“The simplest thing I do to make things right for people 
is to relplce a leader (Amir) they have by another” (reported by 
Abu Shabah in Al-Tarikh Al-Madinah, and by Ibn Sa’d in AIl- 
Tabagat from Al-Hasan). 


However, even with his strictness over them he used to 
allow them freedom of conduct, would protect their standing in 
government, listen to them and be attentive to their proofs. If the 
proof convinced him, he would not hide his conviction of it and 
his praise of the ‘Amil. One day, it reached him that his ‘Amil over 
Hims, ’Umayr b. Sa’d, said while upon the pulpit, 
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Sed OWLS Be Cenaly Olea! ed be bene edo Sp Y” 
"Jabally Wily Godly Sbind Sy bgudly pie gi hewll 
“Islam will remain strong as long as the authority is 
rigorously strong. But strength in authority is not killking by 
sword or striking by whip, but it is judging according to Truth 


and applying justice” as mentioned by Ibn Sa’d in Al-Tabaqat 
from Said b. Suwayd. So Umar (ra) said regarding him, 


Slash de ay cprrel dew Gy poe fee Yay J of gb 009" 
" synod Sy 


“IT wish I had a man like ’"Umayr Bin Sa’d who I could 
rely upon in Muslims’ matters”. 
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The Amir of Jihad — The Military Department — The Army 


Article 61 


The War Department is in charge of all the affairs connected 
to the armed forces of the Army and police, and the treaties, 
tasks, military equipment and similar. They are also 
responsible for the military colleges, expeditions and 
everything that is necessary from the Islamic culture and the 
general culture necessary for the Army, as well as everything 
connected to war and its preparation, and the head of this 
department is called the Amir of Jihad 


The war department is one of the State’s institutions, and 
its head is called the Amir of Jihad, rather than the manager of 
Jihad. This is because the Messenger ** used to call the leaders of 
the Army Umara’. Ibn Sa’d narrated that the Messenger of Allah 
%& said 


‘ab eb OB Ib gl Si pad ds Ob le yy Eh pth jach 
ee gle bladed Why Gis Opens apd hd OB Geigy 33 al 
“The leader (Amir) of the people is Zayd Ibn Haritha; if 
killed, then the Amir is Ja’far Ibn Abi Talib; and killed, the 
Amir is ’Abdullah Ibn Ruwahah; and if he was killed, let 
Muslims choose one man from among them and make him their 
Amir”. Al-Bukhari narrated that ’Abdullah Ibn Umar (ra) said: 
Cue. Bye op Bj ipa 8535 oe de a ips Sly 


“The Messenger of Allah * appointed Zayd Ibn 
Haritha as Amir in the expedition of Mu’ta...” and Al-Bukhari 
narrated from Salamah b. Al-Akwa’: 


cle WBS 065 5 Lage 
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“I went on an expedition with Zayd; he was appointed 
Amir over us”. Al-Bukhari and Muslim narrated that ’Abdullah 
Ibn Umar (ra) said: 


dye desl BU] gb Ggitbas GES LAS arytey oo igtakes OF: AE co Sues ast 
woe HUM NES O15 Sy a gitg gf 


“The Prophet = sent an army detachment and made 
Usama bin Zaid its commander. Some people criticized (spoke 
badly of) Usama's leadership. So Allah's Prophet * got up 
and said, "If you people are criticizing Usama's leadership, you 
have already criticized the leadership of his father before. But 
Waaimutllah (i.e., By Allah), he (i.e. Zaid) deserved leadership” 
The companions, may Allah be pleased with them, used to call the 
Army of Mu’tah the Army of Umara’. Muslim narrated from 
Buraydah who said: 


coos Beit Hee ff de Wyeal i 0 Sg abt Sgty Oe, 


“Whenever the Messenger of Allah & appointed anyone 
as a leader of an army or detachement, he would especially 
exhort him”. 


The war department takes charge of all the issues 
connected to the armed force as mentioned in the article. The task 
of sending spies against the belligerent disbelievers is also the 
role of the war department and a special section is created for this 
purpose. 

The evidences for this are well known from the life of the 
Messenger *: 


The evidences for preparation being the words of Allah 
(swt) 
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“And prepare against them whatever you are able of 
power and of steeds of war by which you may terrify the 
enemy of Allah and your enemy and others besides them 
whom you do not know [but] whom Allah knows. And 
whatever you spend in the cause of Allah will be fully repaid 
to you, and you will not be wronged.” (TMQ 8:60). 


And what was reported by Ibn Sa’d in Al-Tabaqat from 
Makhul 


"Les Shh Castle Gai de Gia! ai Ce HE eo Ol 
“The Prophet = set up the ballista against the 
fortifications of Ta’if for forty days”. And Ibn Hisham 
mentioned in his Sirah 
cdetrill SY S85 54 SGT BE A Spt Ol wy BI Ls ohio» 


“Someone IT trust narrated to me that the Messenger of 
Allah & was the first to use ballista in Islam” 


The evidences for training: Muslim reported from ’Uqbah 
Bin Amir who said: I heard the Messenger of Allah & say while 
on the pulpit 


aga) Oy Vi cap aga Oy W398 2 abe Cg igdets po» 
«| 3 5a)l o yi ati 


“And prepare against them whatever you are able of 
power” — Beware, strength consists in (reside or lie) archery, 
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strength consists in iarchery, strength consists in archery”. Al- 
Bukhari reported from Salama Bin Al-Akwa’ who said 


Wga5 ABE alls gts Sua glint li ye i le Ae Bot jo 
ish ese 36 O98 oo as Gly 195) eet OF gStT OB dete i 


call ps5 G NB 99855 Y AST te AR ab Sys Suid egal cs al 
«eX wows ae Ulg ge)! : Jo ages Calg ty 


“Bani Ismail ! Practice archery as your father Isma‘il 
was a great archer. Keep on throwing arrows and I am with 
Bani so-and-so." So one of the parties ceased throwing. Allah's 
Prophet said, ''Why do you not throw?" They replied, ''"How 
should we throw while you are with them (i.e. on their side)?" 
On that the Prophet said® , ''Throw, and I am with all of you” 


And Muslim reported that: 
Calg egal fle Ge USS le gh Ka IB Geeta nd OF, 
SE caitel gi BE aM Soy Ge Maa TU He JO One Gs 5S 
“ahd 4533 « cA we of mart) 254 malt) ¢ M3 lag doled ond net) :doyledt 


Ket P- JB 3) Gs 


“Fuqaim Al- Lakhmi said to Uqba b. Amir: You frequent 
between these two targets and you are an old man, so you will be 
finding it very hard. 'Uqba said: But for a thing I heard from 
the Holy Prophet ®& (may peace be upon him), I would not 
strain myself. Harith (one of the narrators in the chain of 
transmitters) said: I asked Ibn Shamasa: What was that? He 
said that he (the Holy Prophet) & said: Who learnt archery and 
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then gave it up is not from us. or he has been guilty of 
disobedience (to Allah's Prophet®)” 


And Abu Dawud reported a narration that Al-Hakim 
authenticated and Al-Dhahabi confirmed — with the wording from 
Abu Dawud — from Khalid b. Zayd who said: I used to shoot 
against "Uqbah b. ’Amir, and so he passed by me that day and 
said: O Khalid, come out with us to shoot, and so I delayed. He 
said: O Khalid, come, I will tell you something that the 
Messenger of Allah & told me, and I will say it as the Messenger 
of Allah & said: 


Cents tail al a5 HE te lgl phy Ye deg 3 ab Sty 
of 3 Fi Cat 1gh55 Oly AgS519 NpiIg LAG cy Cally GA weir 
dogs ing ALA Akela dagd Jog) Cul 96 Yy 5 oe od 1S 
BGA IB 5 GSS Haws GG Me Ab) Male ey aD IGS 9 altdg 


“Allah, Most High, will cause three persons to enter 
Paradise for one arrow: the maker when he has a good motive 
in making it, the one who shoots it, and the one who hands it; so 
shoot and ride, but your shooting is dearer to me than your 
riding. Everything with which a man amuses himself is vain 
except three (things): a man's training of his horse, his playing 
with his wife, and his shooting with his bow and arrow. If 
anyone abandons archery after becoming an adept through 
distaste for it, it is a blessing he has abandoned; or he said: for 
which he has been ungrateful”. 


The evidence regarding the necessary culturing of the 
Army: Allah (swt) said in the chapter of Al-Tawba: 


28 ab asl pel SoateN  p leek a i ty» 


3 BS le 1585* as feaks OgkaS BT Jad og gli ey 
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Sag Wael A ee GT Ss oti hey agit 


Fgh Zi gT @ Aobdl OT ge cys “oy BG all 
SI oT Sykes Tee a Ano ayia 


CD ZI 29M 9 Obata ye = pati 

“Indeed, Allah has purchased from the believers their 
lives and their properties [in exchange] for that they will have 
Paradise. They fight in the cause of Allah, so they kill and are 
killed. [It is] a true promise [binding] upon Him in the Torah 
and the Gospel and the Qur'an. And who is truer to his 
covenant than Allah? So rejoice in your transaction which 
you have contracted. And it is that which is the great 
attainment; [Such believers are] the repentant, the 
worshippers, the praisers [of Allah], the travelers [for His 
cause], those who bow and prostrate [in prayer], those who 
enjoin what is right and forbid what is wrong, and those who 
observe the limits [set by] Allah. And give good tidings to the 
believers.” (TMQ 111-112). Allah (swt) did not make it sufficient 
to give one’s life and money to be from those who are given glad 
tidings, but rather added that they are repenters, worshippers, 
fasting, praying, enjoining the good and forbidding the evil and 
observing the limits set by Allah (swt), upright upon them and not 
transgressing them, rather there is a safe distance to kept away 
from them. 


Allah (swt) said 
Sd ai BN 185g Iyhasg lesliog Ieee! Lytle nail uly } 
(Qasw 
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“O you who have believed, persevere and endure and 
remain stationed and fear Allah that you may be successful.” 
(TMQ 3:200). 


Al-Bukhari and Muslim reported from Sahl Bin Sa’d Al- 
Sa’idi that the Messenger of Allah * said 
pel bps epjag gle lag IU! be > al es 8 at buy’ 
Cbg38I1 3) AN uve ball Begph Mo a5Ng cUgale ay ANN Je Ge adh Jy 
“Observing Ribat (e.g., guarding the Islamic frontier for 
the sake of Allah) for a single day is far better than the world 
and all that it contains. A place in Jannah as small as the whip 
of your horse is far better than the world and all that it contains. 
An endeavour (fighting) in the Cause of Allah in the evening or 


in the morning is far better than the world and all that it 
contains." 


And Al-Bukhari reported from ’Abd Allah b. Abi ’Awfa 
that the Messenger of Allah & said 


"BetN Jb Cas Kadi OF gsleig! 
“Know that paradise lies under the shades of swords”. 


Al-Bukhari reported from ’Abd Al-Rahman b. Jabir that 
the Messenger of Allah & said 


"VI denatb AU fae be 2d SH81 


“(never happen) that the feet soiled with dust while 
(doing Jihad) in the way of Allah will be touched by the fire” 


Al-Hakim reported a narration which he authenticated, 
and Al-Dhahabi confirmed his authentication, from ’Imran b. 
Husayn that the Messenger of Allah & said 
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The place of a man in the lines (fighting) in the Cause of 
Allah is better to Allah than sixty years of a his worship”. 


Al-Bukhari reported from Abu Hurayrah that the Prophet 
& said 
on & cals dem 3 piers aa \aiel is 53 He tel re) oy" 
“ait slats! o5 WS ese 5a 


“In Jannah there are a hundred grades which Allah has 
prepared for those who fight in His Cause; and the distance 
between any two of those grades is like the distance between the 
heaven and the earth”. 


Muslim reported from Anas who said: 


Ciigetdl gb5e Me Ss ghd UE as Igy Su Sali Gas" 
ede iis me = \ oe Cah ¢ 49 ab Seti 0 Up 5h5 


a ca pal ap gt aes Syalh ds 5G ably YB oe ce ys 
em Cae GH an She ASE arab 4555 ys ora gpl Ghat 0 
Pal bys ds OF 235 dB alas asd Gi! aba ays 

"fs 

“When the polytheists came near, the Messenger of 

Allah (PBUH) said, ''Now stand up and proceed towards 
Jannah which is as wide as are the heavens and the earth." 
'Umair bin Al-Humam (May Allah be pleased with him) asked: 


"Is Jannah as wide as are the heaven and the earth?" The 
Messenger of Allah _ replied in the affirmative. 'Umair 
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remarked: ''Great!"" The Messenger of Allah *% asked him 
what had urged him to say so. He replied: "Nothing, O 
Messenger of Allah! But hope that I might become one of the 
inhabitants of Jannah."' The Messenger of Allah® said, ''You 
will definitely be among them." 'Umair then took some dates 
out of his quiver and began to eat them, but after a short time he 
said: "If I survive till I eat my dates, it will mean a long life." So 
he threw away the dates which he had with him and then fought 
with the enemy till he was killed.” 


The evidence of encouragement to fight: 
Allah (swt) said 
de re wg a 22 6 3 fo 4 ga yi a tee 
osebll yaio 5 Haas YW G6 9 Hf yt g val 
Zi san, acne oe RL Be fag oe 
(@ iss 4th ub shay ye wall p 0K of Sit ces 


“So fight, [0 Muhammad], in the cause of Allah; you 
are not held responsible except for yourself. And encourage 
the believers [to join you] that perhaps Allah will restrain the 
[military] might of those who disbelieve. And Allah is greater 
in might and stronger in [exemplary] punishment.” (TMQ 
4:84), 


And He (swt) said 


oaths (Xi Ki of Je Je Sel ps GE oa 
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ye Sal GH 1s BE Eat NS ofp "gL 1k ove 
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“O Prophet, urge the believers to battle. If there are 
among you twenty [who are] steadfast, they will overcome two 
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hundred. And if there are among you one hundred [who are] 
steadfast, they will overcome a thousand of those who have 
disbelieved because they are a _ people who do _ not 
understand. ” (TMQ 8:65). 


Ibn Ishaq reported saying: 


ibd fli silly 5185 pbojed nt J) BE aby Igy ee a 
Ds ASK Sy yk Gob Sikh Leth ye Ya ots alalt glo Yous 


“Then the Messenger of Allah = went out to the people 
and incited (encouraged) them by saying: By the One who the 
soul of Muhammad is in His Hand, he who fights today and is 
killed (martyred) maintaining patience, expecting reward from 
Allah, and attacking and not retreating, then Allah will cause 
him to enter Paradise”. 


Ahmad reported with an authentic chain from Abu 
Hurayrah who said: 


JMS 3S alt Sgt Ged es eae ui J Jui ls 5bs 
Sekai Y east Vg ely Jb Cast 
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“50 he looked and saw me, and said: O Abu Hurayrah. 
I said: I am present, I am present Messenger of Allah, and so he 
said: Call the Ansar (supporters) to me, and no one other than 
them should come to me. So I called them, and they came; then 
they came around the Messenger of Allah who ® said: Do 
you see the rabble of Quraysh and their followers?: kill them 
until you meet me at Safa (and he was) tying his hands 
together.” 
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Muslim reported from *Abbas b. ’Abd Al-Muttalib who 


isi BE a Ogisy Saab. ee OH Be alt pny BA Chg" 
ge et Elis — te te Shy G5 — Sots Jia a yoeon|| oui 6 cJwlt 


ie fi Hh ap Iho Sue pbtthes US aig 08 aie Gest Gil 
"Ged G GES y tlie esdsi 


“IT witnessed the day of Hunayn with the Messenger of 
Allah ...The Messenger of Allah & said O ’Abbas, call out to 
the people of Samura (the tree under which the companions 
gave the Prophet the Bay’a of Ridwan before the treaty of Al- 
Hudaybiyah). ’Abbas (who was a man with a loud voice) called 
out at the top of his voice: Where are the people of Samura? 
And by Allah, when they heard my voice, they came back (to us) 
as cows come back to their calves, and said: We are present, we 
are present”. 


The evidences to have patience and more endurance than the 
enemy at the battlefield: 


Allah (swt) said, 


247 4 


AN J2a5G 286 fe hal Y bok ell tls 


“O you who have believed, when you encounter a 
company [from the enemy forces], stand firm and remember 
Allah much that you may be successful. ” (TMQ 8:45). 


peo fi 


And He (swt) said, 
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“O you who have believed, persevere and endure and 
remain stationed and fear Allah that you may be successful. ” 
(TMQ 3:200). 


And He (swt) said, 


Sere ath 


a a7 a ao 4 
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“Then, indeed your Lord, to those who emigrated after 
they had been compelled [to renounce their religion] and 
thereafter fought [for the cause of Allah] and were patient - 
indeed, your Lord, after that, is Forgiving and Merciful”. 
(TMQ 16:110). 


Muslim reported from Jabir who said 


BY OF dle aRay Wy gall le WE ait Spi td a 


“We did not give plege to the Messenger of Allah = 
upon death, we rather pledged not to flee (from battle)”. 


Al-Bukhari reported from *Abdullah Bin Abi Awfa that 
the Messenger of Allah & said 


“gold god picadl 13)" 


“When you meet them (on the battlefield), have 
patience”. 
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The proof for preparing the Army such that they are not taken by 
surprise: 

Al-Bukhari reported from Abu Hurayrah that the Prophet 
%& said 


dd 8 Ah abl al fw cb Ang) Oly JET sta age..." 
Of ABN ob OW ABE ob OT Og atoll oO dated 2 OF Oy 
"aiid al as Og a) O53 oJ Odie 


“Paradise (Tuba is a tree in Paradise) is for one who 
holds the reins to strive in the cause of Allah, with his hair 
unkempt and his feet covered with dust. If he is appointed in the 
vanguard, he is perfectly satisfied with his post of guarding, and 
if he is appointed in the rearward, he accepts his post with 
satisfaction; (he is so simple and unambiguous that) that if he 
asks for permission, he is not permitted, and if he intercedes, his 
intercession is not accepted”. 


Al-Tirmidhi reported a narration that he considered Hasan 
from Ibn ’Abbas who said: I heard the Messenger of Allah & say 
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“Two eyes will not be touched by the hellfire: an eye that 
weeps out of the fear of Allah, and an eye that spends the night 
on guard in the cause of Allah”. 


Al-Hakim reported a narration he authenticated, and 
which Al-Dhahabi confirmed, from Ibn Umar that the Prophet & 
said 
WS BS BiB WF Qe hill AS ge hadi ALL SEI VI 

‘wat Jae Val 
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“Should I not tell you about a night better than the 
night of Qadar? (It is one during which ..) A guard (in Jihad) 
guarding in a land of war (fear)and not sure wheather he will 
be back to his family.” 


Article 62 


Jihad is obligatory upon the Muslims and military training is 
compulsory. Every male Muslim who has reached the age of 
15 is obligated to undertake military training in order to 
prepare him for Jihad. Recruitment is an obligation of 
sufficiency. 


The evidence for the article is from the Book and the 
Sunnah; Allah (swt) says 


CB Mee Sl nig 8s aS BS aghast) 


‘Fight them until there is no [more] fitnah and [until] 
worship is [acknowledged to be] for Allah.” (TMQ 2:193), and 
He (swt) said 

ee 


Cpe ag! his 


“Fight the leaders of disbelief.” (TMQ 9:12), and it is 
narrated from Anas that the Messenger of Allah & said 


GeScobly pSrsily ASG SAA \ydate» 


“Fight the polytheists ( idol worshippers) with your 
wealth, hands and tongues” (reported by Ahmad and Al- Nasa’i 
with the wording from Al-Nasa’i, and both Al- Nasa’i and AlI- 
Hakim authenticated it and Al-Dhahabi confirmed it). And 
Mu’ adh b. Jabal said that the Prophet & said 


All omc ob Sigerll pS YN alice 8955» 
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“The peak of Islam is Jihad in the cause of Allah” 
(reported by Ahmad). 


When modern warfare requires military training in order 
to undertake what is required by the Shari’ah in terms of 
defeating the enemy and liberating lands, then this training would 
be obligatory in the same manner that Jihad is, in accordance with 
the Shari’ah principle 


(early 968 eV Corts ey Y &y 


“That, without which the obligation cannot be 
accomplished, is itself an obligation”. 


This is because the order to fight encompasses training, 
since it is a general order 


i ghey 


“and fight them”, which is an order to fight as well as an 
order to do whatever makes you capable of fighting. Above and 
beyond that, Allah (swt) said 


C38 og hI J igtels 


“And prepare against them whatever you are able of 
power. ” (TMQ 8:60), and training and expert military experience 
is preparation of power, since they are required in order to 
become capable of fighting. Accordingly, training is part of the 
power that must be prepared in the same way as military 
equipment, supplies and so on. 


As for recruitment, in other words, to make people 
soldiers in the Army under military preparedness on a permanent 
basis, which means the creation of Mujahidin who practically 
undertake the Jihad and its requirements, then this is an obligation 
since undertaking the Jihad is a constant obligation which 
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continues irrespective of whether the enemy attacks us or not. 
Accordingly, recruitment is an obligation of sufficiency. 


As for Jihad being an obligation upon the Muslims and 
not upon the rest of the subjects of the State — this is because the 
type of Jihad which has been made obligatory in the verses 
regarding Jihad is the fighting against the disbelievers, and this 
does not come from the disbelievers, and so ,therefore, according 
to this meaning the Jihad cannot be obligatory upon the non- 
Muslims. However, it is permitted for the non-Muslim subjects of 
the State to fight the enemy alongside the Muslims, since Quzman 
who was an idol-worshipper went out and fought the idol- 
worshippers alongside the companions of the Messenger of Allah 
# on the day of Uhud and the Messenger of Allah * did not 
forbid him doing so. 


With respect to it being an obligation upon the men and 
not women — this is due to what is reported from Ahmad and Ibn 
Maja through ‘Aisha (ra) who said: O Messenger of Allah &, do 
women have to do Jihad? He * said 
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“Yes, they have to take part in Jihad in which no 
fighting takes place: Hajj and ’Umra”. 


And as for limiting it to those fifteen and above, this is due 
to the narration reported by Al-Bukhari from Nafi’ who said 
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“Ibn Umar told me that the Messenger of Allah called 
him to present himself in front of the Prophet * on the Day of 
Uhud, and he was fourteen at the time, and the Prophet = did 
not allow him to take part in that battle, and then on the Day of 
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Al-Khandaq when he was fifteen, he gave him permission to 
take part”. Nafi’ said I met Umar b. ’Abd Al-Aziz when he was 
the Khalifah and mentioned this narration to him, so he said: This 
is the limit between the young and adult, and he wrote to his 
workers to make it obligatory upon anyone who reached the age 
of fifteen. In other words, he ordered to prepare provisions for 
them in the army office. 


Article 63 


The Army has two sections: the reserve section, which is all 
those Muslims who are capable of carrying arms, and the 
section of regular soldiers, who get salaries from the State 
budget in the same manner as the civil servants. 


Its evidence is the evidence of the obligation of Jihad, 
since every Muslim is obligated with Jihad and its training and 
accordingly all of the Muslims are a reserve army since Jihad is 
obligatory upon them. As for making a section of them to be full- 
time regular soldiers, its evidence is the rule 
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“That, without which the obligation cannot be 
accomplished, is itself an obligation”, 


since the carrying out of Jihad consistently, along with 
the defence of the Islamic lands and protecting the honour of the 
Muslims from the disbelievers cannot be done except with a 
permanent army. Therefore, it is obligatory upon the leader to 
establish a permanent army. 


As for setting a salary for those soldiers in the same 
manner as the civil servants, with respect to the non-Muslims, this 
is clear since they are not required to fight against disbelievers, 
but if they undertake Jihad, it is accepted from them, at which 
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time it is permitted to give them money as well as to give them a 
share from the portion of booty which is intended to bring the 
hearts closer to Islam — due to what is narrated by Al-Zuhri 
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“That the Messenger of Allah gave a portion to some 
people among the Jews who fought along with him” (reported 
by Al-Tirmidhi and it is from the Maraseel of Al-Zuhri, and Ibn 
Qudamah used it as an evidence in Al-Mugni). Also, it is narrated 
that 
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“Safwan b. Umayya accompanied the Prophet & on the 
day of Hunayn and he was a disbeliever. He was given a share 
of the spoils, which was part of the portion given to those hearts 
it was intended to win.”, as mentioned by Ibn Qudama in AI- 
Mughni and Ibn Hisham in his Sirah. 


Al-Bukhari reported from Abu MHurayrah that the 
Messenger of Allah & said 
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“O Bilal, Stand up and announce in public: none will 
enter Paradise but a believer, and Allah may support this 
religion (Deen) with a wicked man”. And Ibn Hisham mentioned 
in his Sirah that Quzman, who was an idol worshipper, 
accompanied the companions of the Messenger of Allah & on the 
day of Uhud, and he killed seven or eight of the idol worshippers, 
and so the Messenger ** said 
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“Truly Allah supports this religion (Deen) with a wicked 
man”. Al-Shawkani mentioned this in his book Al-Darari AI- 
Mode’a and Nayl Al-Awtar and it is confirmed by those who 
wrote the life of the Prophet *. 


All of these evidences indicate the permissibility for a 
disbeliever to be part of the Islamic Army and to give him money 
due to his presence there. Additionally, the definition of 
employment is a contract upon a service for recompense, which 
indicates that employment is permitted upon every service that the 
employer could use from an employee, and so it includes 
employing someone to be in the Army, and for partaking in 
fighting, since it is a service. Accordingly, the generality of the 
evidence for employment upon any service is an evidence for the 
permissibility of employing a disbeliever to be in the Army and 
partake in fighting. However, it must be under the flag of the 
Muslims and not a flag of disbelief as is clarified in the reality of 
the evidences mentioned, since the disbelievers who fought with 
the Muslims did so under the flag of the Muslims and not under 
the flag of disbelief; in other words, they fought as soldiers as part 
of the Muslims’ Army. Built upon this, it is permitted for the 
people of Dhimmah to fight in the Army of the Muslims for a 
wage, which can occur if the Khalifah considers that their fighting 
as soldiers in the Army of the Muslims bring a benefit to the 
Muslims and there is no harm as a result, in which case, it is 
permitted to accept them in the Army of the Muslims and to pay 
them. In other words, this is made permitted for them. However, 
if there was harm from their entering the Islamic Army, then this 
permitted issue from amongst the permitted issues would be 
forbidden due to the harm, in accordance with the rule regarding 
harm as is mentioned in its section in Usul. 


This is with regards to the non-Muslim. With respect to 
the Muslim, even though Jihad is an act of worship, it is 
permitted to employ a Muslim for the military and fighting, due to 
the generality of the evidence for employment. Also, employment 
upon the undertaking of an act of worship whose benefit is not 
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limited to the one who did the act is permissible, due to the words 
of the Prophet & 
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“You are most entitled to take wages for the teaching of 
the Book of Allah.”(reported by Al-Bukhari from Ibn ’ Abbas). 
Teaching the Quran is an act of worship, so in the same manner 
that it is permitted to employ a Muslim in order to teach the 
Quran, or to lead the prayer, or to make the call to prayer, which 
are all acts of worship, it is likewise permitted to employ someone 
for the sake of Jihad and to be in the Army. Moreover, there is 
evidence on the hiring of Muslims for Jihad even though it is a 
duty upon them. Ahmad and Abu Dawud narrated that ’Abdullah 
Bin Umar (ra) said that the Prophet * said 
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“The warrior (Al-Ghazi) has his reward and one who 
equips him (Al-Ja’il) has his reward and that of the warrior”. 
Al-Ghazi is the one who personally goes out to battle, while the 
Ja’il is the one who fights on someone else’s behalf for a wage. It 
is written the Al-Muhit dictionary “Al-Ji’ala...is the amount given 
to someone doing an action...and what is assigned to a Ghazi if 
he fights on your behalf for a wage.” Ajr is used to mean both 
wage and reward. As for what is well known among people that 
Ajr always means the reward which comes from Allah (swt) to 
His servant for doing a good deed and that [jarah is the reward for 
an action from one person to another which includes employment 
— in actual fact, there is no support for this differentiation. Rather 
what the language stated is that the Ajr is the reward for an action. 
It is mentioned in the Al-Muhit dictionary that Ajr is the reward 
for the action, like the Jjara. The meaning of the narration is that 
Ghazi has his reward while the Ja’i/ has his wage, since the word 
can have many meanings, and the indication in the narration 
would specify the intended one. In this case, the word Ghazi 
indicates that what is meant by Ajr is reward from Allah (swt), 
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and the word Al-Ja’il indicates that Ajr means wage, because each 
of them is an indication that specified the intended meaning. Al- 
Bayhaqi narrated on the authority of Jubayr b. Nufayr who said: 
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“The Messenger *% said, “Those of my nation (Ummah) 
who fight and take wages to strengthen themselves against their 
enemy are like the mother of Moses who breastfeeds her son 
and takes her payment.” and similar is reported by Said Bin 


Mansur, and the meaning of the word Ajr here is wage. Therefore, 
the Army has salaries in the same manner as the civil servants. 


Article 64 


The Army is given banners and flags and the Head of State 
(the Khalifah) gives the banners to whomever he appoints to 
lead the Army, whereas the flags are provided by the 
brigadiers. 


1. Al-Liwa’ (banner) and Al-Rayah (flag) — from the linguistic 
angle, they both mean Al-’Alam (sign) as mentioned in the Al- 
Muhit dictionary. The Shari’ah gave each of them, in terms of 
usage, a Shari’ah meaning along the following manner: 


The Banner is white: written upon it La Ilaha Illa Allah, 
Muhammad Rasul Allah in black, which is given to the Amir or 
leader of the Army. It is used to identify his position, and follows 
the position. The evidence for attaching the banner to the Amir of 
the Army: 
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“The Prophet * entered Makkah on the Day of Conquest and 
his banner was white” reported by Ibn Maja from Jabir, and on 
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that day the Messenger * was the leader of the Army. In the 
same way, the Messenger of Allah & used to attach the banners 
to the leaders of the armies that he sent out, as has been 
mentioned in “‘Uyun Al-Athar fi Funun Al-Maghazi Wal- 
Shama il Wal-Siyar” by Imam Al-Hafiz Abi Al-Fateh who is 
known by the name Ibn Sayyid Al-Nas who died in 734 AH, 
where he stated “...on Monday, four days before Safr of the 
eleventh year of Hijrah, the Messenger of Allah ® ordered the 
people to prepare to fight against the Romans. When it was the 
next day, he called Usamah Bin Zayd, and said to him go to the 
place your father was killed, so prepare the horses and you are the 
Amir of the Army...and so when it was Wednesday the 
Messenger of Allah began to feel pain...then when it was 
Thursday he gave a white banner to Usamah, then he said go out 
on the expedition in the path of Allah, and fight those who 
disbelieved in Allah, and so he went out with the banner tied...” 


The Flag is black: written upon it La Ilaha Illa Allah, 
Muhammad Rasul Allah in white, which is given to the heads of 
the divisions of the Army (brigade, unit, etc.). The evidence is 
that during Khaybar in his role as the leader of the Army, the 
Messenger * said, 
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“I will give the flag tomorrow, or tomorrow the flag will be 
taken by a man who is loved by Allah and His Prophet , and 
(Khaibar) will be conquered through him, (with Allah's help)" 
While every one of us was hopeful to have the flag, it was said, 
"Here is “Ali and the Prophet gave him the flag and Khaibar 
was conquered through him (with Allah's Help)” (agreed upon 
from Salama b. Al-Akwa’). ’Ali (ra) at that time was considered 
as the head of a battalion or brigade of the Army. Similarly in the 
narration from Al-Harith Bin Hassan Al-Bakri, 
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“We came to Madinah and saw the Prophet on the pulpit, 
with Bilal standing in front of him holding his sword, and there 
were black flags in front of the Messenger ®%. I asked ‘What 
are these flags?’ They said Amr Bin Al-’Aas has just arrived 
from an expedition” reported by Ahmad in Al-Musnad and 
elsewhere, and in the report of Al-Tirmidhi from Al-Harith Bin 
Hassan Al-Bakri he said the wording, 
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“I came to Madinah, entered the Mosque and found it crowded 
with people, and there were black flags fluttering, and Bilal was 
holding a sword in front of the Prophet *. I said ‘What is the 
matter?’ They said: ‘He * wants to send Amr Bin Al-’Aas to 
somewhere’”. The meaning of “black flags” is that there were 
many flags with the Army, and when the Amir of the Army was 
one person — and that was Amr Bin Al-’ Aas, this means that they 
must have been with the heads of the brigades and units. 


This is how the banners were attached to the Amir of the 
Army, and the flags with the rest of the Army, its divisions, 
brigades and units. Accordingly, there is a single banner and 
many flags for each army. 


Therefore, the banners are a sign for the Amir of the Army and no 
one else, and the flags are signs with the soldiers. 


2. The banner is attached to the Amir of the Army, and it is a sign 
for his position; in other words, it stays with the position of the 
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Amir. As for during the battle, the leader of the battle, irrespective 
of whether it was the Amir of the Army or another leader who was 
appointed by the Amir of the Army, is given the flag to carry it 
during the fighting on the battlefield, and for this reason, it is 
called Umm Al-Harb (the mother of the war) since it is carried by 
the leader of the battle in the battlefield. 


For that reason for the duration for which the war takes 
place, each leader of a battle has a flag, and this is an issue known 
at that time, and the continuation of the flying of the flag is an 
evidence of the strength of the leader of the battle. It is part of the 
administrative organisation that is required according to the 
customs of war. 


Lamenting the deaths of Zayd, Ja’far and Ibn Rawahah, 
the Messenger of Allah & told the people before the soldiers 
delivered the news 
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“Zayd took the flag and was martyred, so Ja’far took the 
flag and was martyred, and so ’Abdullah Bin Rawahah took the 
flag and was martyred” (reported by Al-Bukhari). 


In the same manner, if the war is taking place and the 
leader of the Army in the battlefield is the Khalifah himself, then 
it is permitted for the banner to be raised in the battlefield and not 
simply the flag alone. It is reported in the Sirah of Ibn Hisham 
that in the major Badr battle, both the banner and the flag were 
present on the battlefield. It is reported in the Sirah “Ibn Ishaq 
said: and the banner was given to Mus’ab Bin ’Umayr Bin 
Hashim Bin ’Abd Manaf Bin ’Abd Al-Dar. Ibn Hisham said: and 
it was white...and Ibn Ishaq said: and there were two black flags 
in front of the Messenger of Allah ®: one with ’Ali Bin Abi Talib 
which was called Al-’Uqab, and the other with some of the 
Ansar”’. 
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As for during times of peace, or at the end of the battle, 
then the flags are distributed in the Army with the divisions, 
brigades and units raising them...as is mentioned in the narration 
of Al-Harith Bin Hassan Al-Bakri regarding the Army of Amr 
Bin Al-’ Aas. 


The first banner to be tied in Islam was the banner of 
’Abdullah Bin Jahsh, and a black flag with a white crescent was 
tied for Sa’d b. Malik. All of this indicates that it is imperative 
that the Army has flags and banners, and that the Khalifah is the 
one who assigns the banners to whomever he assigns over the 
Army. As for the flags, it is permitted for the Khalifah or the 
brigadiers to present them. The narration of Umm Salamah that 
the Messenger of Allah & said 
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“T will give the flag to a man who loves Allah and His 
Messenger, and Allah and His Messenger love him ... He = 
gave it ’Ali” shows the permissibility of the Khalifah doing so. 
The permissibility of the brigadiers presenting the flags to others 


can be understood from the narration of Al-Harith Bin Al-Hassan 
Al-Bakri which mentioned 
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“there were black flags”, since its meaning is that there 
were many flags with the Army while they had a single leader, 
which was Amr Bin Al-’Aas. Irrespective of whether they were 
returning from or leaving for an expedition, this means that flags 
were with the heads of the brigades, and there is nothing to 
indicate that it was the Messenger who appointed the flags to 
them. However, it is permitted for the Khalifah to give the 
brigadiers the power to give the flags to the brigade heads, and 
this is more appropriate for discipline, even though all of this falls 
under what is permitted, or in other words, Mubah. 
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Article 65 


The Khalifah is the Commander of the Army and he appoints 
the Chief of General Staff, a general for each brigade, and a 
commander for every division. The remaining ranks in the 
Army are appointed by the brigadiers and commanders. The 
appointment of a person in the General Staff is according to 
his level of military expertise and is carried out by the Chief 
of General Staff. 


The Khalifah is the general leader for all of the Muslims in 
this world, in order to establish the rules of the Shari’ah and carry 
the Islam to the rest of the people. The main method to carry 
Islam to the rest of the world is Jihad, and so it is imperative that 
he undertakes Jihad, since the contract of the Khalifah is upon 
him personally, and ,therefore, it is not permitted for anyone else 
to undertake it. Accordingly, the management of the issue of 
Jihad is specific to the Khalifah and it is not permitted for anyone 
else to undertake it. Even though every Muslim undertakes Jihad, 
the undertaking of Jihad and the management of Jihad are two 
different things. Jihad is obligatory upon every Muslim, but the 
management of Jihad is for the Khalifah alone, and not anyone 
else. The Khalifah can appoint someone to carry out on his behalf 
what has been obligated upon him as long as he is under his 
observation and supervision, while it is not permitted to give him 
complete independence without his monitoring and supervision. 
The monitoring that the Khalifah undertakes here is not like the 
type of reporting that the assistant gives him; rather the one who 
he has delegated remains directly under his orders and direct 
supervision. The leadership of the Army can be given to 
whomever he pleases with the condition that they are under the 
control of the Khalifah and his direct supervision. It is not 
permitted for him to appoint someone without retaining direct 
supervision and control over him, which must not be simply 
symbolic. This is because the contract of the Khilafah is upon him 
personally and so it is obligatory for him to manage the affairs of 
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Jihad. Accordingly, what is said in other non-Islamic systems that 
the Head of State is the Commander and Chief of the Army, and 
this leadership is symbolic while another independent commander 
is appointed to the Head of the Army, is considered invalid 
according to the Islamic viewpoint, and is something that the 
Shari’ah does not agree to. Rather, the Shari’ah obligates that the 
Khalifah should be the practical Commander of the Army. 


As for non-leadership positions in the technical, 
administrative or other matters, the Khalifah may appoint others 
to act independently on his behalf in the same manner as the 
governors, and it is not necessary for them to be under his direct 
control or for him to supervise them. Additionally, the Messenger 
* used to personally undertake the practical leadership of the 
Army and the leadership during the battles, and would appoint 
commanders over sections of the Army that would go out for 
battle expeditions without him. He used to appoint a 
commander for each expedition, and sometimes would take the 
precaution of appointing someone else to succeed them if they 
were killed, as happened with the battle of Mu’tah. Al-Bukhari 
reported from ’Abd Allah b. Umar (ra) who said: 
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“The Messenger of Allah appointed Zaid Bin Haritha a 
leader in Mu’tah expedition. He = said: if Zaid is killed, then 
Ja’far Bin Abi Talib takes the flag, and if Ja’far is killed, then 
"Abdullah Bin Rawahah takes it”. Therefore, the Khalifah is the 
one who appoints the commander of the Army, appoints the 
brigadiers and gives them the banners and appoints the leaders of 
the divisions. The Army which was sent to Al-Sham like the 
Army of Mu’tah and the Army of Usamah was a single brigade, 
with the evidence being that the Prophet & had tied the banner 
for Usamah. The expeditions that fought in the Arabian Peninsula 
and returned back to Madinah, such as the expedition of Sa’d Bin 
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Wadqgas which he & sent towards Makkah, were all in the form of 
divisions. This indicates that the brigadiers and the commanders 
of the divisions are appointed by the Khalifah. It is not confirmed 
that the Prophet appointed anyone other than leaders of the 
Armies and the commanders of the expeditions, which indicates 
that their appointment in the battlefield was left to their leaders. 


With regards to the Chief of Staff who is responsible for 
the technical matters, he is similar to the Commander of the Army 
in terms of being appointed by the Head of State and he can be 
made independent and carry out his duties without being directly 
supervised by the Khalifah, although he has to be under his 
command. 


Article 66 


The Army is a unified entity which has specific bases. 
However, it is necessary that some of these bases are placed in 
different provinces and others in strategic locations. Some of 
the bases should be permanently mobile fighting forces. These 
bases are organised in numerous groups, with each group 
being given a number as a name, such as the first Army, the 
third Army, or they can be named after a province or district. 


The Islamic Army is a single entity composed from 
several Armies, and each one is given a number: so it is said: the 
first Army, the third Army, or they are named according to the 
province or district, and it is said: the Army of Ash-Sham, the 
Army of Misr, and the Army of San’a’ for example. 


The Islamic Army is placed in specific bases, and in each 
base there is a group of soldiers, either a single Army, or division, 
or numerous Armies. However, it is obligatory to place these 
bases in different provinces, and some of them in military bases, 
and some of them in permanently mobile bases to be strike forces. 
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Each base is given a specific name, such as Al-Habanya Base, and 
each has a specific flag. 


These arrangements, are either from permitted issues and 
,therefore, left to the opinion of the Khalifah and his [jtihad, such 
as naming every Army according to its province or district, or to 
assign a specific number for each of them, or they could be from 
the issues of 
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‘Whatever is required to complete an obligation” 


if they were necessary to protect the land, such as the 
arrangements of the Armies on the borders, and placing and 
putting the bases across various strategic locations to protect the 
land and so on. 


Umar bin Al-Khattab (ra) used to divide the Army bases 
amongst the provinces, and so soldiers were assigned for 
Palestine and another for Moosel, and another in the centre of the 
State, and he used to have an Army with him prepared to fight 
upon the first indication. 


Article 67 


It is obligatory to provide the Army with the highest level of 
military education and raise its intellectual level as far as 
possible. Every individual in the Army should be given 
Islamicculture that enables him to have an awareness of 
Islam, to at least a general level. 


This article comes under the generality of the words of the 
Messenger 
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“Seeking knowledge is a duty upon every Muslim’ 
reported by Ibn Maja from Anas Bin Malik, and Al-Zarkashi said 
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in Al-Tadhkirah: Al-Hafiz Jamal Al-Deen Al-Mizzi said: the 
chains of this report reach the level of Hasan. Al-Sakhawi said 
that it has a corroborating narration (Shahid) through Ibn Shahin 
with a chain whose men are all trustworthy. The word 
“knowledge” encompasses every type, including military, since 
military expertise has become a necessity for every army, and it is 
not possible to fight war and engage battles unless it has that 
expertise. Therefore, it has become obligatory due to the rule 
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“That, without which the obligation cannot be 
accomplished, is itself an obligation”. 


As for the Islamic culture, it is a personal obligation for 
each person to learn whatever is required for them to undertake 
their actions, and anything else is an obligation of sufficiency, due 
to the words of the Prophet & 
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“When Allah wishes good for someone, He bestows upon 
him the understanding of Deen (Islam)” (agreed upon narration 
through Mu’awiyah, and reported by Al-Tirmidhi through Ibn 
’Abbas). This applies to the Army that conquers countries to 
convey the call to Islam, as it does for every Muslim, though it is 
more important for the Army. Regarding raising its intellectual 
level, this is a kind of awareness which is necessary to understand 
the Deen and life’s affairs. Perhaps the saying of the Prophet & 
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“it may be that the recipient of knowledge understands it 
better than the one who has heard it” (agreed upon from the 
narration of Abu Bakrah and the wording is from Al-Bukhari), is 
an indication of encouragement to have awareness. Also the 
Quran says, 
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‘For people who reflect” (TMQ 10:24), and He (swt) 
says, 
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“They have hearts (minds) by which they understand. ” 
(TMQ 22:46), which indicates the status of thought. 


Article 68 


It is obligatory that each base should have sufficient numbers 
of officers of the Ggeneral Staff who possess expert military 
knowledge and experience in drawing up plans and running 
battles. The Army as a whole should possess as many of these 
officers as possible. 


Its evidence is the same as article 67, based upon the rule 
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“That, without which the obligation cannot be 
accomplished, is itself an obligation”. 


If military education is not digested theoretically through 
learning, and practically through continuous training and 
application, then it will not produce experience which enables one 
to engage in battles and to draw up plans. Therefore, providing 
expert military education is obligatory. Continuous study and 
training is also obligatory in order that the Army continues to 
prepare for Jihad and engagement at any moment. Since the 
Army exists in many bases and every one of them has to be able 
to engage in battle immediately, there should be an ample number 
of staff in each camp according to the principle 


337 


(Gory 568 4 W Gorl sll ee Yb) 


“That, without which the obligation cannot be 
accomplished, is itself an obligation”. 


Article 69 


It is obligatory to provide the Army with weapons, supplies 
and equipment, as well as all necessities and requirements, 
which enable it to carry out its mission as an Islamic Army. 


Its evidence is the words of Allah (swt) 
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“And prepare against them whatever you are able of 
power and of steeds of war by which you may terrify the 
enemy of Allah and your enemy and others besides them 
whom you do not know [but] whom Allah.” (TMQ 8:60). So 
the preparation for fighting is a duty, and this preparation should 
be open so as to intimidate the enemies and the hypocrites from 
amongst the subjects. His (swt) saying, 


“To strike terror” is the reason (Illah) for preparation. 
The preparation will not be complete unless the reason for which 
this legislation came has been achieved, which is intimidating the 
enemies and the hypocrites. Therefore, it is a duty to provide all 
the arms and equipment for the Army in order that intimidation is 
produced and by greater reasoning in order to ensure that the 
Army is capable of carrying out its mission which is Jihad to 
convey the call to Islam. When Allah (swt) addressed us 
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regarding preparation, He (swt) stated that the reason (///ah) for it 
is intimidating the known enemies, and those who are not 
apparent. 


Allah (swt) said 
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“And prepare against them whatever you are able of 
power and of steeds of war by which you may terrify the 
enemy of Allah and your enemy and others besides them 
whom you do not know [but] whom Allah.” (TMQ 8:60). It is 
necessary to notice the precise accuracy of the verse, where Allah 
(swt) did not order Muslims to make preparation for the purpose 
of fighting, but rather for the purpose of intimidation, which is 
more profound. This is because the enemy’s knowledge of the 
force of the Muslims deters it from attacking them or confronting 
them. This is one of the greatest styles that can be used to win 
wars and attain victory. 
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The Internal Security 


Article 70 


The Department of Internal Security is responsible for 
everything related to security, and prevents anything that 
threatens the internal security. It protects the security of the 
land through the police, and does not resort to the Army 
except by the order of the Khalifah. The head of this 
department is called the (Manager of Internal Security). This 
department has branches in the provinces, each of which is 
called (Section of Internal Ssecurity) and the head of the 
section is called the Police Chief, Sahib Al-Shurtah, in the 
province. 


The Department of Internal Security is responsible for 
anything pertaining to internal security and headed by the 
manager of internal security. This department would have a 
branch in each province called the internal security section, which 
will be headed by the Police Chief in the province who will be 
under the responsibility of the governor in terms of execution. He 
would follow the Department of Internal Security pertaining to 
administration; a matter that would be organised by a special law. 


The Internal Security Department is the department 
responsible for administering everything linked to security. It 
takes charge of maintaining security within the country through 
use of the police force. This is the main means to maintain 
security. Hence, it is permissible for the Internal Security 
Department to use the police at any time, in any way it likes, and 
its orders must be implemented immediately. However, if the 
police require the help of the armed forces, a request is submitted 
to the Khalifah. He can order the Army to help the Internal 
Security Department or to provide it with a military force to help 
it in maintaining the security, or he can issue any order he sees fit. 
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He is also entitled to refuse such requests and demand that the 
police carry out the task themselves. 


Article 71 


The police (Shurtah) have two branches: the military police, 
who are under the command of the Amir of Jihad, in other 
words, the war department, and the police who are under the 
control of the Ruler to protect the security, and they are 
under the authority of the Department of Internal Security. 
The two branches have specific training and specific culture 
in order for them to carry out their responsibilities in the best 
manner. 


Police forces are divided into two parts: the military police 
and the police that work under the command of the Ruler, who 
must have a special uniform and special signs specific for keeping 
security. 


Al-Azhari said: “Shurtah of any thing is its best. This 
includes Shurat because they are the best soldiers. It is also said 
that Shurtah are the first group that come ahead of the Army. It is 
also mentioned that they are called Shuratan because they have 
signs that characterise them, in terms of uniform and status’, this 
is also chosen by Al-Asma’i. It is also mentioned in Al-Qamus: 
“Shurtah, where the individual is called Shurat, would mean the 
first battalion that attend the war and is ready for death, it is also 
the helper of the governors; and they were called so because they 
announced themselves through signs that characterise them.” 


In regards to the military police, which is one of the 
divisions of the Army that has its sign, it comes ahead of the 
Army to control its matters, it is a part of the Army and follows 
the Amir of Jihad; in other words, it follows the war department. 
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Regarding the police that are put under the service of the 
rulers, they follow the Department of Internal Security. Al- 
Bukhari narrated from Anas: 
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“Qais bin Sa‘d was to the Prophet “like a chief police 
officer to an Amir”. What is meant here is Qays Ibn Sa’d Ibn 
’Ubadah Al-Ansari Al-Khazraji. Al-Tirmidhi narrated it with the 
wording: 


4“ % 4 U4, 7 “42 ike v4 j a 48 y ae 
SB eel Ge bp Cole Da BE Gl eo YG YS OW, 
caygal bye gl os (gt 2s is 


“Qais bin Sa‘d was to the Prophet “like a chief police 
officer to an Amir. Al-Ansari said: It means he was one that 
discharged his issues”. 


The Khalifah is allowed to make all the police that are 
responsible for internal security part of the Army, in other words, 
that they are placed within the war department, and he is also 
permitted to make an independent department, in other words, an 
internal security department. 


In this article it is adopted that this section will be 
independent; in other words, the police that are placed under the 
service of the rulers to protect their security must follow the 
Internal Security Department as an independent organisation that 
answer directly to the Khalifah like other State organisations. This 
is due to the narration from Anas mentioned previously about 
Qays Ibn Sa'd, and following the independence of the four 
departments related to Jihad as mentioned before. Each one of 
them would follow the Khalifah, rather than to be left all together 
as one organisation. 
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Thus the Shurtah would follow the Department of Internal 
Security. 


Article 72 


The most prominent issues that threaten the internal security 
that are under the responsibility of the Department of 
Internal Security to treat are: apostasy, rebellion and 
banditry, attacks on people’s wealth, attacking people and 
their honour and co-operating with the people of suspicion 
who spy for the belligerent disbelievers. 


The function of the Department of Internal Security is to 
protect the internal security of the State and the actions which 
could lead to a threat to internal security are many including: 


Apostasy from Islam, rebellion against the State 
manifested in destructive activities and actions of sabotage such 
as strikes or the occupation of vital centres of the State, and 
aggression against private, public, or State property. It might also 
be through rebellion against the State by use of arms. 


Other actions which undermine internal security include 
banditry, in other words, highway robbery, and attacking people 
to rob their wealth and killing them. 


Similarly, the attack on the property of people by theft, 
looting, robbery, misappropriation, as well as attacks on people 
through assault, injuring, and killing, in addition to attacks on 
their honour through lying, slandering and rape. 


One of the other tasks of the Internal Security Department 
is to deal with suspicious people and protecting the Ummah and 
the State from their danger and harm. 


These are the most important actions that could threaten 
the internal security. The Department of Internal Security protects 


343 


the State and the people from all these actions. Therefore, 
whoever is declared an apostate, and is sentenced to death if he 
did not repent, then this department executes the death sentence. 
If those who declare apostasy are a group, then they have to 
communicate with them and ask them to return to Islam, and the 
State should not punish them if they repent, return to Islam and 
abide by the Shari’ah rules. If however, they insist on apostasy, 
then they are fought against. If they are small in number and the 
police force alone is able to fight against them, then they must 
proceed to do so, but if they are large in number and the police 
force is unable to overpower them, then they have to request the 
Khalifah to provide them with additional military force to help 
them. If this military force is not sufficient, then they must ask the 
Khalifah to order the Army to provide them with assistance. 


This is concerning apostates. However, in regards to 
people who rebel against the State, if they do not use arms and 
limit themselves to destruction and sabotage by _ strikes, 
demonstrations, occupation of vital centres of the State, along 
with aggression against private, public and State properties 
through demolition, then the Internal Security Department 
restricts itself to using the police force in order to prevent such 
destructive actions. If it is not able to prevent the aggression, it 
requests the Khalifah to provide it with a military force in order to 
stop the destruction and sabotage from those who rebelled against 
the State. 


However if the people who rebel against the State use 
weapons and were able to establish themselves in an area and 
became a force that the Department of Internal Security is unable 
to subdue, and it was unable to eliminate through the use of the 
police force alone, then it requests the Khalifah to provide it with 
a military force or an army force, depending on its need in 
eliminating the rebellion. Before it fights against them, the 
department should communicate with them to see what 
complaints they may have. It should ask them to return to 
obedience and the Jama’ah and to surrender their arms. If they 
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respond favourably and return back, then the State should hold 
back from fighting them. If they reject and insist on rebelling, 
then it fights against them in order to discipline them and not to 
annihilate and destroy them. It fights against them, so that they 
turn back to obedience and give up rebellion and surrender their 
arms. 


In regards to those that use violence, such as the highway 
robbers, who attack people, forcibly obstruct the highways, steal 
property and kill, the Department of Internal Security will 
dispatch a police force to pursue them and impose the relevant 
punishment upon them, which may be killing and crucifying, 
amputating their opposite limbs or deporting them to another 
place, according to the verse: 
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“Indeed, the penalty for those who wage war against 
Allah and His Messenger and strive upon earth [to cause] 
corruption is none but that they be killed or crucified or that 
their hands and feet be cut off from opposite sides or that they 
be exiled from the land. ” (TMQ 5:33). 


The fighting against these people is not like fighting 
against rebels who fight against the State. Fighting against the 
rebels is to discipline them while fighting against the highway 
robbers is to kill and crucify, so they are fought against when they 
fight and when they turn back. They are treated as outlined in the 
verse. Whoever killed and took property, he is killed and 
crucified; and whoever killed and did not take property, he is 
killed but not crucified; and whoever took property without 
killing, his hand and leg will be amputated from opposite sides 
without killing; and whoever raised arms and scared the people 
and did not kill or take property, he is only exiled from his area to 
another place or country far away from the State. 
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The Department of Internal Security restricts itself to 
using the police force in maintaining security. It does not use 
other than the police force except when the police force is unable 
to maintain internal security. In that case, it requests the Khalifah 
to provide it with a military force or an army, according to what is 
required. 


With regards to aggression against property by stealing, 
misappropriation, robbing or looting; or aggression against lives 
by use of force, wounding or killing; or aggression against honour 
by lying, slandering, or rape, the Department of Internal Security 
prevents these things by its vigilance, guards and patrols, and also 
by implementing the verdicts of the judges against those who 
perform aggression against the property, lives and honour. All this 
requires the use of the police force alone. 


The police are entrusted with keeping the public order, 
supervision over the internal security and carrying out all aspects 
of implementation. This is due to the mentioned narration from 
Anas who reported that the Messenger ** used to keep Qays Ibn 
Sa’d before him like a police chief. This indicates that police are 
stationed before the rulers, which means they undertake whatever 
the rulers want of the execution force for implementing the 
Shari’ah, keeping order and protecting security. This is in 
addition to conducting patrols, which involves patrolling during 
the night to pursue thieves and arrest wrongdoers and the wicked. 
’Abd Allah b. Mas’ud (ra) was a leader over the night patrols at 
the time of Abu Bakr (ra). Umar bin Al-Khattab (ra) used to take 
charge of night patrols by himself, taking his servant in his 
company and sometimes ’Abd Al-Rahman b. ’Awf (ra). 
Therefore, it is wrong that some Islamic countries make the 
owners of the shops appoint guards at night to guard their houses, 
or appoint guards given by the State at the cost of the owners of 
the shops. This is because this work is part of the night patrolling 
which is the duty of the State and of the functions of the police. 
So, people are not charged with it and nor charged with its costs. 
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With regards to dealing with the suspicious people who 
are the people that pose harm and danger to the State entity, to the 
community or to the individuals; these types of suspects must be 
pursued by the State. Whoever, from the Ummah has knowledge 
of any of these must report it. The evidence for this is what Al- 
Bukhari and Muslim reported from Zayd b Arqam when he said: 
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“While I was taking part in an expedition (Ghaza), I 
heard ‘Abdullah bin Ubai (bin Abi Salul) saying: "Don't spend 
on those who are with Allah's Propher® , that they may 
disperse and go away from him. If we return (to Medina), 
surely, the more honorable will expel the meaner amongst 
them." I reported that (saying) to my uncle or to ‘Umar who, in 
his turn, informed the Prophet® of it. The Prophet “called me 
and I narrated to him the whole....”. In the narration by Muslim, 


Ine & pola a feo enald» 
“I came to the Prophet % and informed him of that”. 
Ibn Ubay was well known for going back and forth to the 
disbelievers who were at war with the Muslims, and his relations 
with them such as those with the Jews around Madinah and the 
enemies of Islam. Here, it is required to closely examine upon the 


context of this example so as not to mix it with espionage on the 
citizens, which is prohibited due to His (swt) saying: 


(isd Sy) 


“And spy not on each other.” (TMQ 49:12); therefore, 
spying is only limited to the suspects. 
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The suspicious people are those who go back and forth to 
the belligerent disbelievers, either practically or in terms of their 


ruling (in other words, potentially), and that is because spying is 
allowed on the belligerent disbelievers as part of the war policy, 
and for preventing harm from falling upon Muslims. Additionally, 
the Shari’ah evidences in this subject include all the belligerent 
people. This is because if they were actual belligerents, then the 
obligation of spying on them is quite clear. If they were potential 
belligerents, then spying on them is allowed for war is expected 
with them at any time. 


Thus any citizen that frequently visits the warring 
disbelievers would be under suspicion due to his contact with 
those we are permitted to spy on, in other words, the belligerent 
disbelievers. 


The details of this issue will be as follows: 


1. Spying on the actual belligerent disbelievers is obliged 
upon the State; a matter which, besides the above 
mentioned evidences, is emphasised by the rule: 


(corly 962 4 Y Corts! ey Y Ly 


“that, without which the obligation cannot be 
accomplished, is itself an obligation.” 


This is because the knowledge of the force of the enemy, 
its plans, its objectives and its strategic locations and the 
like are necessary to defeat the enemy. This is undertaken 
by the War Department, and it includes the citizens that 
make contact with the actual belligerent disbelievers, since 
in origin there is not usually contact between the citizens 
and the belligerents, as the relation between them is a 
relation of war. 


2. Spying on the potential belligerent disbelievers is allowed; and 
it is obligatory upon the State to prevent any harm, such as, when 
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it is feared they would help the actual belligerents or join them. 
The potential belligerent disbelievers are of two types: 


The first: The potential belligerent disbelievers in their country 
whom the War Department would spy on, and it would be the 
War Department who was responsible for spying upon them. 


The second: The potential belligerent disbelievers that enter our 
country, such as the ambassadors, the covenants and their like. 
These have to be put under observation and spying by the Internal 
Security Department. 


The Department of Internal Security takes charge of surveillance 
and spying on the citizens who frequently visit the officials 
amongst the potential belligerent disbelievers or their 
representatives in our country. The War Department also takes 
charge of the citizens who frequently visit the officials amongst 
the actual belligerent disbelievers or their representatives in their 
own country. This however requires two conditions: 


The first: There should appear clear evidence through 
surveillance, carried out by the War Department and Internal 
Security of the officials amongst the potential belligerent 
disbelievers or their representatives that the frequent visits to 
these disbelievers or their representatives, inside or outside the 
State, are not natural and attract attention. 


The second: Whatever is discovered by the two departments has 
to be presented to the judge of Hisbah; and then the judge of 
Hisbah rules upon the matter. 


If such a case arises then it is allowed for the Department of 
Internal Security to spy on those citizens that make such frequent 
visits to the officials amongst the potential belligerent disbelievers 
or their representatives in our country. It is also permitted for the 
War Department to spy on the citizens that make frequent visits to 
the officials amongst the potential belligerent disbelievers and 
their representatives in their own country. These are the evidences 
related to all of this: 
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1. Spying on Muslims is Haram as stipulated in this verse. 
Allah (swt) says: 


Ci,nsd Sy) 
“And spy not on each other. ” (TMQ 49:12) 


This is general prohibition of spying and it has to continue as 
general unless there is specific evidence. This is confirmed by the 
narration reported by Ahmad and Abu Dawud with a chain from 
Al-Migqdad and Abu Umamah when they said: 


ip bckindh lil ob Kast Asi! 13) 5e08t Sp 


“The Messenger of Allah *% said: When a ruler seeks to make 
imputations against the people, he corrupts them.”. Therefore, 
spying on a Muslim is prohibited. This rule also applies on the 
people of the Dhimmah from the citizens of the State. Thus 
spying is prohibited upon the citizens, Muslims and non-Muslims. 


2. Spying on actual belligerent disbelievers, such as those who are 
at war with us and on the potential belligerent disbelievers, such 
as those who enter our country with covenant or under our 
protection like ambassadors and others, or the actual belligerent 
disbelievers in their own country, is allowed. It is in fact 
obligatory to spy on the actual belligerent and on the potential 
belligerent in case of harm. 


The evidences are clear in the life of the Messenger of Allah *, 
which are as follows: 


* It was reported in the Sirah of Ibn Hisham about the expedition 
of Abd Allah b. Jahsh (ra), where he ordered him to travel for 
two days without opening the letter he wrote for him. After ’Abd 
Allah b. Jahsh (ra) travelled for two days he opened the letter of 
the Messenger of Allah & and read it. It read 
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“Tf you read this letter of mine, travel till you reach Nakhlah 
between Makkah and Ta’if where you observe Quraysh 
movement and collect their news for us.” 


It was reported in the Sirah of Ibn Hisham regarding the events of 
the battle of Badr that Ibn Ishaq said: 
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“The Messenger of Allah & and Abu Bakr rode till they met an 
Arab sheik. He asked him about Quraysh, and Muhammad 
and his companions, and about anything he might know. The 
sheikh said: I will not tell you till you tell me from where you 
are? The Messenger of Allah = said, if you tell us, we will tell 
you. He said, is this for that? He said: yes. The Sheikh said: ... I 
was told that Quraysh had left on such and such day. If one who 
informed me said the truth, then they would be in such and such 
place. When the sheikh finished his news, he asked: where are 
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you from? The Messenger of Allah * said: from water, and 
turned away from him. He said: the sheikh was asking: from 
water or from the water of Iraq? Then the Messenger of Allah 
& returned to his companions. When night fell, he sent ’Ali Ibn 
Abi Talib, Zubayr Ibn Al-’Awwam and Sa'd Ibn Abi Waqqas 
together with some of his companions (may Allah be pleased 
with them) to the Water of Badr to seek the news from there; in 
other words, to spy upon Quraysh” 


¢ Ibn Ishaq also reported that Ibn Hisham mentioned under the 
title: “Basbas Ibn Amr and ’Uday Ibn Abu Al-Zaghba' spy for 
news”, till he said, ““’ Uday and Basbas heard that (meaning: heard 
that which the two maids said at the Water regarding the news of 
Quraysh). So, they jumped onto their two riding camels and went 
to the Messenger of Allah & where they informed him of that 
which they heard”. 


Though these evidences were regarding Quraysh, which 
was an actual belligerent, the rule applies to the potential 
belligerent since war is expected with them. The only difference 
is that spying is obligatory in the case of the actual belligerent 
because the war policy for defeating the enemy requires that. It is 
however allowed regarding the potential belligerent because war 
is expected with them. If there is possible harm from them, in 
other words, it is expected they might help the belligerent or 
actually join them, then spying on them becomes obligatory as 
well. 


Thus, spying on the belligerent disbelievers is allowed for 
Muslims and obligatory upon the State to provide. This is due to 
the order of the Messenger of Allah * to do so as mentioned 
above. It also comes under the rule: 


(oorly 962 4 YW Corts ey YL) 


“that, without which the _ obligation cannot be 
accomplished, is itself an obligation”. 
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If some citizens, whether Muslims or non-Muslims, 
frequently visited the belligerent disbelievers, whether they were 
actual or potential belligerents, in our country or in their country, 
then these are suspects and hence it is allowed to spy on them and 
follow their news. This is because they frequently visit those 
whom it is allowed to spy on and because harm is expected from 
them on the State if they spied for the advantage of the 
disbelievers. 


However, to allow spying on such citizens, the above 
mentioned two conditions must be verified, and so if those two 
conditions were not met, then it is prohibited to spy upon the 
citizens irrespective of whether they were Muslims or from the 
people of Dhimmah due to the explicit texts regarding that which 
have been mentioned previously. 


The War Department takes charge of spying on the 
citizens that frequently visit the actual belligerent, as well as on 
the citizens that frequently visit the officials amongst the potential 
belligerent and their representatives in their own country. The 
Department of Internal Security takes charge of spying on the 
citizens that frequently visit the officials amongst the potential 
belligerent disbelievers and their representatives in our country. 
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The Foreign Affairs Department 


Article 73 


The Department of Foreign Affairs is in charge of all the 
affairs connected to the relations of the Khilafah state with the 
foreign states, whether from the political angle, or economic, 
industrial, agricultural and trade aspects, or postal, cable and 
wireless connections and so on. 


The Foreign Affairs Department undertakes the 
responsibility of all foreign affairs, pertaining to the relation of 
the Khilafah State with foreign states, whatever these affairs and 
relations may be, whether they are related to the political aspect 
and what it entails in the forming of pacts, peace treaties, 
ceasefires, negotiations, appointing ambassadors, sending 
messengers and delegates, and establishing embassies and 
consulates, or relations that are related to matters that are 
economic, agricultural or are to do with trade, as well as postal 
communications or wire and wireless communications and so on. 
All of these matters are run by the Foreign Affairs Department, 
because they are concerned with the relations of the Khilafah 
State with other States. 


The Messenger * used to establish foreign relations with 
other states and entities, as was explained in the section regarding 
the executive assistant. He sent ‘Uthman b. ‘Affan (ra) to 
negotiate with Quraysh just as he & negotiated with the delegates 
of Quraysh. He * sent delegates to the kings and he © received 
the delegates of kings and Amirs and concluded pacts and peace 
treaties. Similarly, his & Khulafaa’ used to establish political 
relations with other states and entities. They would appoint people 
to carry these actions out on their behalf, on the basis that 
whatever action a person can perform by himself, he can delegate 
it to some other person to carry it out on his behalf. 
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Due to the complications of international life, and the 
vastness and variety of international political relations, we adopt 
that the Khalifah should delegate an institution within the state 
specific to the international relations where the Khalifah follows 
its work as he does with any other ruling and administrative 
institutions in the state, whether directly or through the executive 
assistant, in accordance with the related Shari ’ah rules. 
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The Department of Industry 


Article 74 


The Department of Industry is in charge of all the affairs 
connected to industry, whether heavy industry such as the 
manufacturing of engines, machines, vehicles, materials and 
electrical equipment, or light industry. Similarly, whether the 
factories are of the public property type or they are included 
in the private property and have a relationship to the military 
industry. All types of factories must be established upon the 
basis of military policy. 


The department of industry is the department that takes 
charge of all the affairs related to industry, whether they pertain to 
heavy industry like the manufacturing of motors, engines, 
vehicles, materials, and electrical equipment, or light industry; 
and irrespective of whether the factories were public or private 
property which have a relationship with the military industries. 
The factories in all sectors must be based on the war policy. This 
is because Jihad and fighting require an army, and in order to 
fight this army requires weapons. In order that these weapons be 
of the highest level and fully available, it is necessary to have an 
industry within the State, particularly the military industry, due to 
its strong relationship with Jihad. 


In order that the State becomes independent of other 
countries and does not become influenced by any of them it 
should manufacture and develop its own weapons by itself. This 
makes it independent and in continuous possession of the most 
advanced and strongest weaponry, regardless of the level of 
development and advancement of weapons. It would also have at 
its disposal all that it needs of weapons to intimidate both the 
evident and potential enemies, as Allah (swt) says: 
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“And prepare against them whatever you are able of 

power and of steeds of war by which you may terrify the 


enemy of Allah and your enemy and others besides them 
whom you do not know [but] whom Allah. ” (TMQ 8:60) 


As such the State would have its own will, produce the 
weapons that it needs and develop them continuously so that it 
owns the strongest and most developed weapons in order to 
intimidate all the evident and potential enemies. Therefore, it is a 
duty upon the State to manufacture weapons by itself and it is not 
allowed to depend upon other states, because this allows other 
states to control it, its will, its weapons and its fighting. 


It is quite clear in the world today that the states which sell 
weapons to other states do not usually sell every weapon, 
particularly the most developed weapons. They do not even sell 
weapons except with certain conditions that cover their utilisation. 
They will not sell them except in quantities that they, rather than 
the purchasing countries, decide. This gives the state which sells 
arms, authority and influence over the state which buys the arms, 
enabling it to enforce its own will upon the purchasing state, 
particularly if it was involved in a war. In that case it would need 
more arms, spare parts and ammunition, which would increase its 
dependence on the state which exports its arms and increase its 
submission to another state’s demands. This allows the state 
which exports arms to control it and its will, especially in times of 
war and in times of great need for arms and spare parts. Hence 
such a state would make itself, its will and its entity hostage to the 
state that exports arms to it. 


Therefore, for all these reasons, the State has to 
independently manufacture its own arms and everything it 
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requires for its war machine and spare parts. This can’t be 
achieved unless the State possesses heavy industry and started to 
build factories which produce heavy industry, both military and 
non-military alike. Thus it is necessary that the State have 
factories for producing all types of atomic weapons, rockets, 
satellites, airplanes, tanks, mortars, naval ships, armoured 
vehicles and all types of heavy and light weapons. It is necessary 
that it have factories which produce machines, motors, materials, 
and electronics, and factories which have a relation with public 
property and light factories which have relation with the military 
or war industries. All this is required by the duty of preparation 
which is obliged upon the Muslims by the saying of Allah (swt): 


(38 op BLT C Si ideh) 


“And prepare against them whatever you are able of 
power. ” (TMQ 8:60). 


Since the Islamic State conveys the message of Islam by 
Da’wah and Jihad, it should be a state which should be 
continually ready to carry out Jihad. This requires the existence of 
heavy and light industry built upon the basis of its war policy. 
Thus in case it wanted at any time to transform these factories for 
military purposes, it would easily do so at any time. Therefore, all 
the industry in the Khilafah State should be based on the war 
policy, and all the factories, which produce the light and heavy 
industries, should be based on this policy, so that it becomes easy 
to transform their production to military production at any time 
the State requires. 
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The Judiciary 


Article 75 


The Judiciary is the pronouncement of the rule that becomes 
binding. It settles the disputes between the people and 
prevents that which harms the community’s rights, or it 
eliminates the disputes arising between people and members 
of the ruling system — both rulers and civil servants — from the 
Head of State downwards. 


The origin of the judiciary and its legitimacy is the Book 
and the Sunnah. As for the Book, the words of Allah (swt) 
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“And judge, [0 Muhammad], between them by what 
Allah has revealed. ” (TMQ 5:45), and His (swt) words 
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“And when they are called to [the words of] Allah and 
His Messenger to judge between them.” (TMQ 24:48). As for 
the Sunnah, the Messenger ® used to undertake the judiciary by 
himself and judge between the people, such as what Bukhari 
narrated from 'Aisha (ra), the wife of the Prophet *, that she said 
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“Utba bin Abu Wagqqas took a firm promise from his 
brother Sad bin Abu Waqqas to take the son of the slave-girl of 
Zama into his custody as he was his (i.e. “Utba's) son. In the 
year of the Conquest (of Mecca) Sad bin Abu Waqqas took 
him, and said that he was his brother's son, and his brother took 
a promise from him to that effect. 'Abu bin Zama got up and 
said, "He is my brother and the son of the slave-girl of my 
father and was born on my father's bed."" Then they both went 
to the Prophet® Sa‘d said, ''O Allah's Prophet *! He is the 
son of my brother and he has taken a promise from me that I 
will take him." ‘Abu bin Zama said, "(He is) my brother and 
the son of my father's slave-girl and was born on my father's 
bed." Allah's Prophet = said, ''The boy is for you. O 'Abu bin 
Zama."' Then the Prophet said, "The son is for the bed (i.e. the 
man on whose bed he was born) and stones for the one who has 
done illegal sexual intercourse”. And the Messenger of Allah & 
used to appoint judges; he appointed ‘Ali (ra) as the judge over 
Yemen and he ® gave him instructions about how to judge by 
saying: 
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“Do not judge for the first until you have heard the 
statement of the other. Soon you will know how to judge.” 
reported by Al-Tirmidhi, and Ahmad, and in the report of Ahmad 
with the wording 
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“When two litigants sit in fron of you, do not decide (and 
speak) until you listen from the second what you have heard 
from the first.” 


The method of adjudication carried out by the Messenger 
# can be deduced from the narration of 'Aisha (ra) that Sa’ad and 
‘Abd Bin Zuma’ah disputed over the son of Zuma’ah, so each one 
of them claimed that he was his. The Messenger of Allah 
informed them of the Shari’ah rule that the son of Sawda bint 
Zuma’ah was the brother of ‘Abd Bin Zuma’ah, and that the child 
belongs to the one on whose bed it is born. Therefore, his & 
judgement was information about the Shari’ah rule which he then 
enforced upon them, and so Abd Bin Zuma’ah took the child. 
This is the proof for Article 75, which gives the definition of the 
judiciary, and this definition serves as a description of the reality. 
However, since it is a Shari’ah reality, and since the Shari’ah 
definition is in fact a Shari'ah rule, it ,therefore, requires evidence 
from which it is to be deduced, and this narration serves as an 
evidence for the definition of the judiciary found in this article. 


Some people defined the judiciary as being the “settling of 
disputes between people”, and this definition is deficient from one 
angle, and from another angle it is not a description of the reality 
of the judiciary as reflected in the Messenger of Allah’s & actions 
and sayings. Rather, this definition is merely an explanation of 
what may or may not occur from the judiciary. The judge may 
rule upon the case and not settle the dispute between the parties. 
Therefore, the comprehensive and exclusive definition would be 
the one mentioned in this article and it has been deduced from the 
narrations. 


Also, this definition includes the judgement between 
people, and this is mentioned in the narration of ‘Aisha (ra). It also 
includes the Hisbah (public order) which is: “Conveying the 
Shari'ah rule for the purpose of enforcing it regarding that which 
causes harm to the rights of the community”. This is what has 
been narrated in the narration of the heap of food. It is narrated in 
Sahih Muslim on the authority of Abu Huraira that 


361 


daliol CICS gd 405 Joab pla ate de Se AE all Jody ot, 
SBF: SB AU Spey G etd! ACT JB Cola Cote G Me & Sua SUL 
gt eld BE A (Spt 155 oS pled! 35 tales 


“The Messenger of Allah = happened to pass by a heap 
of eatables. He thrust his hand in that (heap) and his fingers 
were moistened. He said to the owner: What is this? He replied: 
Messenger of Allah, these have been drenched by rainfall. He 
& remarked: Why did you not place this (the drenched part of 
the heap) over other eatables so that people could see it? He 
who deceives is not of me (is not my follower).” and in the report 
in Ahmad and Ibn Maja and Al-Darimi 


«lis Cyreehd LEE Ja» 
“He who deceives us is not from us”. 


It also includes the Madhalim (injustices), because they 
are part of the judiciary and not part of the ruling, since they are 
complaints against the ruler. The Madhalim is defined as 
“Conveying the Shari’ah rule for the purpose of enforcing it 
regarding the disputes which occur between the people and the 
Khalifah, his governors or civil servants, and regarding what 
occurs between the Muslims due to differences in the meaning a 
text from the Shari’ah texts used in order to judge by them and to 
rule according to them.” The Madhalim were mentioned in the 
narration of the Messenger of Allah regarding the fixing of 
prices where he said: 


YW a5 3 OU) Gece dalhy sei corntles Yg aU Al ol i lm 
«dls 


“And I am hopeful that I will meet Allah and none of 
you are seeking (recompense from) me for an injustice (I have 
inflicted) involving blood or wealth.” reported by Ahmad from 
Anas Bin Malik, and in his & words 
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“Whoever I took property from, here is my property; let 
him take from it, and whosever back I whipped, here is my back 
to take recompense from.” reported by Abu Ya’la from Al-Fadl 
Bin ‘Abbas. Al-Haythami said that ‘Ata’ b. Muslim, who is in the 
chain of Abu Ya’la, has been considered trustworthy by Ibn 
Hibban and others, whereas others have weakened him, and the 
rest of the narrators are trustworthy. This indicates that the issue 
of the ruler, governor or civil servant is raised to the judge of the 
Court of Injustices (Madhalim) in any claim of an injustice, and 
the judge of the Court of Injustices (Madhalim) conveys the 
Shari’ah rule which would be binding. 


Based upon this, the definition would encompass the three 
types of judiciary reflected in the narrations and actions of the 
Messenger of Allah®*. These are the settling of disputes between 
people, preventing whatever may harm the rights of the 
community and the settling of the disputes between the subjects 
and the rulers, or between the subjects and the civil servants in 
their work. 


Article 76 


The Khalifah appoints a supreme judge to the judiciary from 
the male, adult, free, Muslim, sane, just people who know 
jurisprudence, and if he was given the power to appoint and 
remove the Madhalim judge, and had the power of judgement 
in the Madhalim, then he would have to be a Mujtahid. He 
would have the power to appoint judges, discipline them, and 
remove them as part of the administrative systems. As for the 
remainder of the civil servants of the courts, they are 
connected to the Department Manager who is responsible for 
the courts’ affairs. 


363 


The origin is that the Khalifah can appoint governors to a 
specific governorship upon one of the issues in all the parts of the 
State, just as he can appoint a governor to a specific governorship 
upon one of the issues in a specific location, similar to how he can 
appoint a governor to a general governorship in a specific 
location. So, just as the Khalifah can empower a leader for Jihad, 
and one for Hajj, and one over the land taxes, he can also 
empower a leader for the judiciary. He can give that leader the 
right to appoint judges, remove them and discipline them, in the 
same way that he can give the leader of Jihad the right to appoint 
Majors and Corporals over the soldiers, and discipline them and 
remove them. Due to this it is permitted for the Khalifah to 
appoint a Supreme Judge, or in other words, a leader over the 
judiciary. This Supreme Judge, or leader of the judiciary, would 
be a ruler and not a civil servant, since he is a governor who has 
undertaken a governorship - in other words, ruling - just like any 
leader or governor over any of the issues. However, he is not 
considered to be an assistant for the Khalifah in the judiciary 
because he was given a specific appointment, in other words, in 
all the issues of judiciary, and so his appointment is in the 
judiciary and does not go beyond that. As for the assistant, he is 
given a general appointment in all the issues, so the Khalifah can 
seek his help in all issues, unlike the Supreme Judge who can 
assist in the judiciary alone. 


It is not confirmed that the Messenger * appointed a 
Supreme Judge, in the same way that it is not confirmed that any 
of the righteous guided Khulafaa’ appointed a Supreme Judge. 
There is nothing that indicates that the judiciary in the territories 
used to have deputies who would carry out the judiciary in the 
towns and villages, neither in the time of the righteous guided 
Khulafaa’, and not even by the time of the Ummayads. The first 
appointment of a supreme judge by the Khalifah was at the time 
of Harun Al-Rashid, and the first judge to be given this 
description was the judge Abu Yusuf, the famous Mujtahid, who 
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was a companion of Abu Hanifah. Accordingly, it is permitted for 
the Khalifah to appoint a judge who 1s given the power to appoint 
and remove judges; so it is from the permitted actions. 


Based upon this it is permitted for the Khalifah to appoint 
a “Supreme Judge”. However, his pre-conditions are the same of 
those of the judge and the ruler, since he is a judge and a ruler 
since he has been given the power to appoint judges and to 
adjudicate in court cases. In other words, it is a condition for the 
Supreme Judge to be male, adult, free, Muslim, sane, just, and 
from the people who know the jurisprudence, since the condition 
of capability in this case means that he should know jurisprudence 
since his work is responsibility over the judiciary in addition to 
his powers of judging. The Messenger ** has blamed whoever 
judges with ignorance and informed us that they would be from 
the people of the hellfire; he & said 
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“And a man who passess judgement on the people in 
ignorance will be in hellfire” (reported by the authors of the 
Sunan and Al-Hakim who authenticated it from Buraydah). From 
this evidence it is has been made a condition that the judge should 
be from the people who know the jurisprudence. The Supreme 
Judge should be a Mujtahid if he was given the power to appoint 
and remove the Madhalim judge, and the powers to judge in the 
Madhalim, since such a judgement requires Jjtihad as is explained 
in article 78. 


As for what is mentioned in the article about the appointment of 
civil servants for the courts, these people are employees and the 
evidence for the permission of their appointment is the evidence 
for the hiring of an employee. 
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Article 77 


The Judges are of three types: One is the Judge (Qadi), and he 
undertakes settling the disputes between people over 
transactions and penal codes. The second is the Muhtasib, who 
undertakes the settling of any breach of law that may harm 
the rights of the community. The third is the judge of the 
Court of Injustices (Madhalim), who undertakes the settling of 
disputes between the people and the State. 


This article explains the types of judiciary. The evidence 
about the judge that settles disputes between people is derived 
from the actions of the Messenger of Allah ®, and from his 
appointment of Mu’adh b. Jabal (ra) over an area of Yemen. 


As for the evidence for the judiciary regarding the settling 
of disputes which endanger the rights of the community, where 
the judge is known as the Muhtasib, this is confirmed by the 
action and words of the Messenger of Allah ®, for he said 
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“He who decives has nothing to do with us” (reported by 
Ahmad and Ibn Maja from Abu Hurayrah). He used to confront 
the cheaters and punish them. Qays b. Abi Gharzah Al-Kanani 
reported 
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“We used to trade in the markest of Al-Madinah and we 

used to call ourselves as-Samasirah (brokers), so the Messenger 

of Allah® came out to us and gave us a better name. He ™& 


said: O company of merchants, unprofitable speech and 
swearing takes place in business dealings, so mix it with 
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Sadagqah (alms)” (reported by the authors of the Sunan and AlI- 
Hakim who authenticated it, and Al-Tirmidhi said it is Hasan 
Sahih). And it is narrated that Al-Bara’ b. ‘Azib and Zayd b. 
Arqam were partners, so they both bought some silver with 
money on the spot and by credit. This news reached the 

Messenger of Allah ®, so he ® ordered 
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“What was by (on the spot) money is permitted, and 
what was on credit must be rejected” 


(reported by Ahmad from Al-Minhal). All of this is the 
judiciary of Hisbah. 


Calling the judiciary that settles the disputes that may 
harm the right of the community as Hisbah is in fact a technical 
term referring to a specific task carried out in the Islamic State, 
which is the monitoring of the traders and skilled workers in order 
to prevent them from cheating in their trade, work, or products, 
forcing them to use measurements and scales and preventing 
anything else that may harm the community. These are the very 
types of actions that the Messenger of Allah & demonstrated, 
ordered to be observed, and undertook in settling their issues, as is 
clear from the narration Al-Bara’ b. ‘Azib, where he & prevented 
both parties from selling silver by credit. Therefore, the evidence 
about the Hisbah is from the Sunnah. In the same manner, these 
evidences include that the Messenger of Allah & appointed Sa‘id 
b. Al-‘As over the Makkan market after it had been conquered as 
is mentioned in Al-Tabagqat of Ibn Sa’d, and in Al-Jsti’ab of Ibn 
Abdul Birr. And Umar Bin Al-Khattab (ra) appointed Al-Shifa, a 
woman from his clan, as a market judge (inspector), in other 
words, a judge of Hisbah, as he also appointed ‘Abd Allah b. 
Utbah over the market of Madinah, as reported by Malik in Al- 
Muwatta and Al-Shafi’i in his Musnad. He personally used to also 
deal with the judiciary of the Hisbah, and would go around the 
markets just like the Messenger ® used to do. The Khulafaa’ 
went on carrying out the Hisbah until when Al-Mahdi came he 
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established a special department for the Hisbah, making it a part 
of the institutions of the judiciary. At the time of Al-Rashid, the 
Muhtasib (judge of Hisbah) would go around the markets, 
checking the weights and measures for any cheating, and to look 
into the traders’ transactions. 


The proof for the judiciary that is called the Judge of the 
Court of Injustices (Madhalim) is the action of the Messenger 
having allowed him to retaliate from the Messenger & himself. 
Al-Bayhaqi narrated in Alsunan Alkubra through Abi Saeed 
Alkhudari who said: 
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“While the Messenger of Allah % was dividing 
something, a man approached him and tried to hastily take a 
portion from the Prophet *. He = stabbed him with a date tree 
stalk which was with him, thereby wounding the man. The 
Messenger said to the man: “Come and retaliate.” The man 
replied: I have forgiven O Messenger of Allah.”. This is a case 
between the head of the state (the Messenger of Allah ®) and one 
of the citizens, and additionally he & said 


cha Mle oe gf cepts oe gh aed op gh aoe yp Crel ES Jab» 
Gaal Add ley cop tag ejay Loree oo Nia 


“Whoever I took property from, here is my property, let 
him take from it, and whosever back I whipped, here is my back; 
take recompense from it.” reported by Abu Ya’la from Al-Fadl 
Bin ‘Abbas. Al-Haythami said that ‘Ata b. Muslim who is in the 
chain of Abu Ya’la has been considered trustworthy by Ibn 
Hibban and others, whereas others have weakened him, and the 
rest of the narrators are trustworthy. In a narration by Tabarani in 
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al-Mu’jam Al-awst by al-Fadhl bin al-Abbas narrated that the 
Prophet * said, 
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“Whoever I had whipped his back here is my back, let 
him retaliate! Whoever I had cursed his honor, here is my 


honor let him curse it! Whoever I had taken some money 
from him here is my money, let him take from it.” This is 
nothing other than the judiciary of the injustices (Madhalim), 
because it is encompassed by the definition of the judiciary of 
injustices (Madhalim), which is the investigation into what 
occurred between the people and the Khalifah. Therefore, the 
evidence for the judiciary of injustices (Madhalim) is the actions 
and words of the Messenger &. However, he * did not make a 
judge specific to the injustices (Madhalim) alone for all the areas 
of the State, and the Khulafaa’ after him proceeded in the same 
manner, in that they used to deal with the injustices (Madhalim) 
as occurred with ‘Ali Bin Abi Talib (ra) — but he did not make it 
during a specific time or with a particular style, rather the 
injustice (Madhlamah) would be looked into as it occurred, and so 
it was part of the overall actions. The situation remained the same 
until the days of ‘Abd Al-Malik b. Marwan, who was the first 
Khalifah to deal with the injustices (Madhalim) separately at a 
specific time with a particular style, so he used to designate a 
specific day, and would look into the injustices, and subsequently 
if anything was difficult for him he would pass it to his judge who 
would rule upon it. After that, built upon this system, the Khalifah 
would appoint a delegate who would look into the injustices 
raised by the people, and the Court of Injustices (Madhalim) 
became a specific apparatus, and used to be called “Dar Al-‘Adl” 
(the House of Justice). This is permitted from the angle of 
appointing a judge who is specific for it, since it is permitted for 
the Khalifah to appoint someone as a delegate to undertake his 
work in all the mandatory powers that he has and it is permitted 
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from the angle of specifying a particular time, and style, since it is 
from the permitted issues. 


Article 78 


Whoever undertakes the responsibility of judgement must be 
a Muslim, free, adult, sane, just, a Fagih (person who knows 
jurisprudence/Figh), and aware of how to apply the rules to 
the events. And the person who undertakes the judiciary of 
injustices (Madhalim) in addition to the conditions mentioned, 
must also be male and a Mujtahid (capable of deriving his own 
Figh/conducting [jtihad). 


Its evidence is what was mentioned previously for the 
evidence for the Supreme judge, except that it is not a condition in 
the judge who settles the disputes and the judge of Hisbah to be 
male, rather it is permitted for the judge to be a woman, since it is 
not a position of ruling but rather a judge, in other words, they 
convey the Shari’ah rule while they are not the one who 
implements it. Accordingly, the narration 
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“Never will succeed such a nation that makes a woman 
their ruler.” reported by Al-Bukhari, does not apply, since it is 
regarding governorship which is ruling. And the reason for the 
narration was when the people of Persia were ruled by a woman; 
it is narrated from Abu Bakrah who said “When the Messenger 
of Allah % was notified that the people of Persia were ruled by 
the daughter of Kisra, he said: 
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‘Never will succeed such a nation that makes a woman 
their ruler’” (reported by Al-Bukhari). So the reason for the 
words of the narration was a specific subject which was 
mentioned explicitly in the text of the narration, which is ruling, 
in other words, authority, and the judiciary is not an authority. 
Accordingly the narration is specific to ruling and does not 
encompass the judiciary, and that is for two reasons: 


Firstly, the text which is related in a specific subject is like the 
text which is an answer to a question, and so it is necessary to 
make it specific to the issue of the question or event, and it is not 
correct for it to be general in all issues, because the question is 
reflected in the answer, and because the words are in a specific 
subject it is necessary to limit them to that subject, since the word 
of the Messenger ** is connected to the question or event, and so 
the rule is connected to that. This is different than if the 
Messenger ** had said that initially (not in response to an event) 
in which case it would be general and connected to the generality. 
As for if his & word is a comment upon a specific event, or an 
answer to a specific question, then the situation is different. If the 
text, in other words, the words of Allah (swt) or the words of the 
Messenger ®*, were definitely connected to a question or event, 
then the rule is connected to that without any doubt. This is with 
respect to the subject that either came from a question or event. 
And it is not with respect to the questioner or whom the event 
occurred upon, since the consideration in both of them is given to 
the generality of the words and not to the specific cause. And this 
is why there is a difference made between the cause and the 
subject, so the consideration is to the generality of the words and 
not to the specific cause, since the words are not connected to the 
cause, and so they remain upon their generality. This is different 
to the event or question, in other words, different to the subject 
which was included by the event, or the subject which was 
included by the question, since the words are definitely connected 
to it, and there is no doubt in that, since the narration was only for 
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its sake, or due to it, and due to this it is specific to the subject, 
and not general. Accordingly the narration 
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“Never will succeed such a nation that makes a woman their 
ruler” is specific to ruling, and does not encompass the judiciary. 
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This is the first reason. As for the second reason, the 
words “makes a woman their ruler” are from governorship, and 
this is the governorship of the command, and the judge is not a 
governor, and is not a governor for the command. Accordingly 
the judge does not come under this narration, so the narration 
does not encompass the judiciary. 


This is from the angle of the indication of the narration 
and as for the angle of the permission for a judge to be a woman, 
the judge is an employee like the rest of the civil servants. And it 
is permitted for an employee to be male or female; 
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“And if they breastfeed for you, then give them their 
payment.” (TMQ 65:6). The judge is appointed to undertake an 
action according to the Shari’ah, or in other words, to inform the 
two disputing parties of the Shari’ah rule which would be binding 
upon them, and he is not appointed in order to implement the 
Shari’ah. Due to this the definition of the employee would apply 
to him, since it is a contract upon a service for compensation, 
which is opposite to the ruler since the definition would not apply 
to him, since he is not contracted over a specific service, rather he 
is given the command to execute the Shari'ah, and for this reason 
it is not permitted for a ruler to be a woman because he is a 
governor of a command (Wali Al-Amr). It is permitted for the 
judge to be a woman, since the judge is an employee and not a 
ruler. 
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With regards to the rest of the conditions for the judge, 
their proofs were discussed in the section about the conditions of 
the Khalifah. Similarly the evidence for the condition that they be 
a fagih (to know jurisprudence) is the narration 
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“The judges are of three kinds” until he © said 
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“and a man who passess judgement on the people in 
ignorance will be in hellfire” (reported in the Sunan and 
authenticated by Al-Hakim from Buraydah). 


This is for the judiciary of Hisbah and the judiciary that 
resolves the disputes between the people, where it is permitted for 
the judge to be a woman. As for the judge of the Court of 
Injustices (Madhalim), it is a condition that he is male, like the 
Supreme Judge, because his work is both ruling and judging, 
since he rules upon the ruler, and implements the Shari’ah upon 
him, and for that reason it is a condition that he is male along with 
the rest of the conditions of the judge, of which being a Faqih is 
one. However, in addition to that, it is a condition that he should 
be a Mujtahid, because as part of the injustices (Madhalim) he 
may be required to look into whether the ruler has ruled by other 
than that which Allah (swt) has revealed, or in other words, has 
ruled by a law that has no Shari'ah evidence, or to look into 
whether the evidence he used does not apply to the event. This 
type of injustice (Madhlamah) can only be dealt with by a 
Mujtahid, since if he were not a Mujtahid, he would be judging on 
something he knows little about or has no knowledge about at all, 
and that is forbidden and not permitted. Therefore, in addition to 
the conditions of the ruler and those of the judge, he should also 
be a Mujtahid. 


Article 79 
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The Qadi, the Muhtasib and the Madhalim judge may be given 
a general appointment to pronounce judgement on all 
problems throughout the State, or alternatively they can be 
given an appointment to a particular location and to give 
judgement on particular types of cases. 


The evidence is the actions of the Messenger ®, since he 
appointed ‘Ali b. Abi Talib (ra) as a judge for Yemen as reported 
by Ahmad with an authentic chain from Ali (ra) who said 
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“The Messenger of Allah & sent me to Yemen, and I 
said: You have sent me to people of experience, and I am 
young! And I don’t know how to judge. He * struck me on the 
chest and said:'O Allah, guide his heart and make his tongue 
steadfast. He *% said: When the two litigants sit in front of you, 
do not decide till you hear what the other has to say. If you do 


that, judgement will become clear to you. Ali said: after that I 
never doubted in passing judgment between two people. ”. 


He * appointed Mu’adh as a judge over a part of Yemen, 
Abu Umar b. ‘Abd Al-Barr mentioned in Al-Jsti’ab 
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“Ibn Ishaq said: The Messenger of Allah * made a 
brotherhood between Mu’adh Bin Jabal and Ja’far b. Abi 
Talib; they witnessed Al-Aqaba and Badr and all of the events, 
and the Messenger of Allah® sent him to Al-Janad in Yemen 
to teach the people Quran and the Shari’ah of Islam, and to 
judge between them, and to collect the Sadagah from the 
workers...” 


He & appointed Amr b. Al-‘As to give judgement in one 
particular case. Ibn Qudamah mentioned in Al-mughni saying 
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“From ‘Ugbah b. Amir who said: Two litigants brought 
their dispute to the Messenger of Allah, and so he © said — 
Judge between them. I said: You have supremacy over me to do 
that. He *% said: Even if. I said: On what should I judge? He 
said: Judge, and if you are right, you will have ten rewards and 
if you make a mistake, you will get one reward”. Ibn Qudamah 
said, and Ahmad reported the same narration with a chain whose 
men were all authentic to ‘Uqbah b. Amir from the Prophet &, 
except that he ® said 
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“And if you do Ijtihad and you are right, you will have 
ten rewards, and if you do Ijtihad and you have erred, you will 
get one reward”. 
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Article 80 


The courts should be comprised of only one judge who has the 
authority to pronounce judgement. One or more judges are 
permitted to accompany him, however they do not have the 
authority of judgement but rather the authority of consulting 
and giving their opinion, and their opinion is not considered 
binding. 


Its proof is that the Messenger & did not appoint two 
judges to one case, but rather he would appoint a single judge for 
the single case, which indicates the impermissibility of having a 
multiplicity of judges in a single case. Additionally, the judiciary 
is the informing of the Shari’ah rule which is then binding, and 
the Shari’ah rule for the single Muslim is not multiple, since it is 
the rule of Allah (swt), and the rule of Allah (swt) is one. It is 
correct that there could be multiple understandings of it, but 
concerning the Muslim from the angle of action according to it, 
the Shari’ah rule is singular and is never multiple. So anything 
other than what he understood to be the rule of Allah (swt) 
concerning oneself is not the rule of Allah (swt) for him, though it 
is considered in his view to be a Shari'ah rule. Whatever he took 
by imitation (Taqlid), and then acted upon, is considered to be the 
rule of Allah (swt) concerning him, and anything else is not the 
rule of Allah (swt) for him. When the judge informs him of the 
rule of Allah (swt) concerning him, and this is binding upon him, 
it is necessary that this notification be singular since it is 
informing him of the rule of Allah (swt) which is binding for him, 
and so in reality he is acting according to the rule of Allah (swt), 
and the rule of Allah (swt) in the situation of practical action is 
not multiple, even though there may be multiple understandings. 
Accordingly it is not correct for there to be multiple judges, since 
it is impossible for the rule of Allah (swt) to be multiple. 
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This is with respect to the single case, or in other words, in 
a single courtroom. As for the country, it is permitted to have two 
separate courts dealing in all types of cases in one area, because 
the judiciary is delegated by the Khalifah, so it is like the proxy 
where plurality is permitted and thus it would be permitted to 
have several judges in one area. If the disputing parties could not 
agree on which court they should take their case to or which judge 
should look into their case, the choice of the plaintiff would 
outweigh that of the defendant and the case would be given to the 
judge of his choice, as he would be seeking his right and this 
outweighs the defendant. 


Article 81 


The judge can only give a verdict in a court session, and any 
evidence and oaths can only be considered in the court 
session. 


Its evidence is what is narrated by ‘Abd Allah Bin Al- 
Zubayr who said, 
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“The Messenger of Allah * commanded that the two 
litigants sit in front of the judge (between his hands) .” (reported 
by Ahmad and Abu Dawud with the wording from Abu Dawud). 
This narration explains the form in which judgement is carried out 
and it is a lawful form in itself. There must be a specific form in 
which the judicial process be conducted, which is for the two 
disputing parties to sit before the ruler, and this would be the 
court session. Therefore, this is a condition for the validity of the 
judicial process i.e. it is imperative that there be a specific 
assembly where the judgement is to be conducted for it to be a 
valid judgement and this would be for the two disputing parties to 
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sit before a ruler. This is supported by the narration of Ali (ra) 
when the Messenger of Allah & said to him: 
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“O ‘Ali, When two litigants sit in front of you, do not 
decide till you hear what the other has to say as you heard what 
the first had to say.” (reported by Ahmad), which also explains 
the specific form with his words 
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“when two litigants sit in front of you”. So the court 
session is a condition for the validity of the judgement, and in the 
same manner it is a condition for the consideration of the oaths, 
due to the words of the Messenger & 
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“and the oath is upon the one who was accused 
(defendant)” (agreed upon from Ibn Abbas), and he would not 
have this attribute, the attribute of being accused, except in a court 
session. In the same manner, there would be no consideration for 
evidence unless given in a court session, due to the words of the 
Messenger &% 
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“The onus of proof is upon the claimant (plaintiff)” 
(reported by Al-Bayhaqi with an authentic chain as Ibn Hajar 
said), and this attribute would not be given except in the court 
session. 


Article 82 
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It is permissible to vary the grades of courts in respect to the 
type of cases. Some judges may thus be assigned to certain 
cases of particular grades and other courts to be authorised to 
judge the other cases. 


Its evidence is that the judiciary is delegated by the 
Khalifah and it is just like proxy, with no difference between 
them. The judiciary is one form of proxy, and it is permitted for 
proxy to be general or specific. Therefore, it would be permitted 
to appoint a judge to deal in specific cases only, and prohibited 
from dealing with any other ones. It is permitted to appoint 
another judge to look into all sorts of cases including those 
mentioned, even in the same location, or to look into cases other 
than those mentioned. Therefore, it is permitted to have various 
levels of courts, and Muslims had this in the first era. Al-Mawardi 
wrote in his book entitled Al-Ahkam Al-Sultaniyyah: “Abu ‘Abd 
Allah Al-Zubayr said: ‘The leaders here in Basra used to appoint 
a judge at the central mosque, and they called him the judge of the 
mosque. He used to judge in disputes involving amounts below 
twenty Dinars and two hundred Dirhams, and he used to impose 
maintenance (Nafagah). He would not exceed his boundaries and 
nor the duties entrusted to him’”. The Messenger of Allah *% 
delegated others on his behalf in the judiciary in a single case 
such as when he delegated Amr b. Al-‘As, and he ® delegated 
others on his behalf in the judiciary in all of the cases in a 
particular province as he did when he delegated ‘Ali b. Abi Talib 
(ra) over the judiciary in Yemen. This indicates that it is permitted 
to have a specific and general judiciary. 


Article 83 


There is no court of appeal, and no court of cassation, so the 
judiciary, as far as the method by which the cases are treated, 
is of a single level. If the judge pronounced a verdict, it would 
become binding, and it cannot ever be annulled by the verdict 
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of another judge unless he ruled by other than Islam, or 
contradicted a definite text from the Quran, Sunnah or Ijmaa’ 
of the companions, or it became clear that he gave a verdict 
that contradicted the reality of the situation. 


This article explains that the ruling of a judge cannot be 
annulled, neither by himself nor by any other judge. The evidence 
that the ruling of the judge is not annulled is that the companions 
had an Jjma’ upon it. Abu Bakr (ra) ruled in the issues according 
to his [jtihad, and Umar (ra) differed with him and did not annul 
his rulings, and Ali (ra) differed with Umar (ra) in his Jjtihad and 
did not annul his rulings, and Ali (ra) disagreed with both Abu 
Bakr (ra) and Umar (ra) and did not annul their rulings. The 
people of Najran came to ‘Ali (ra) and said “O leader of the 
believers, the judgement is in your hands and your pardon is with 
your own tongue”. He said: “Woe to you, Umar was rightly 
guided and I will not reverse a judgement pronounced by Umar.” 
It has been reported that Umar (ra) judged that in the shared 
inheritance, the rights of brothers from the father’s side are 
abrogated. He then ordered that they have a share, and then said 
“That sentence applies to that case and this sentence applies to 
this one”, and he executed both sentences despite the 
contradiction. This was mentioned by Ibn Qudamah in Al-Mughni 
and Al-Bayhaqi from Al-Hakam Bin Mas’ud Al-Thaqafi. He also 
judged differently in relation to the grandfather and he never 
reversed any of the earlier sentences, as is mentioned by Al- 
Bayhaqi in Al-Sunan Al-Kubra. 


As for what has been reported about Shurayh (the judge) 
having judged in the case of two paternal cousins, where one of 
them was one of the mother’s brothers, that the estate should go to 
the brother, this was referred to Ali (ra) who said “Bring him to 
me”. When he came he said to him “Where in the Book of Allah 
did you find this?" He said Allah (swt) says, 
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“But those of [blood] relationship are more entitled [to 
inheritance] in the decree of Allah.” (TMQ 8:75), so ‘Ali (ra) 
said to him “Allah also says 
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“And if a man or woman leaves neither ascendants nor 
descendants but has a brother or a sister, then for each one of 
them is a sixth. ” (TMQ 4:12), and he then reversed his ruling as 
is mentioned in some narration. Ibn Qudamah replies to this in Al- 
Mughni in the chapter of the judiciary saying “It is not confirmed 
that Ali reversed his ruling, but if it was confirmed it may be that 
Ali was certain that he contradicted the text of the Quran in the 
verse which he mentioned and ,therefore, he voided his ruling”. It 
is confirmed that the companions used to rule in issues according 
to their [jtihad and that the Khalifah used to differ with them in 
their [jtihad in the eras of Abu Bakr (ra), Umar (ra) and ‘Ali (ra), 
and none of them would annul the rulings of the other. And it is 
confirmed that Umar (ra) ruled by opposite and different rulings 
in single issues, and would execute all of the rulings and not 
reverse the first ruling by the second one even though they were 
contradictory, and it is confirmed that he said regarding this “That 
sentence applies to that case and this sentence applies to this one” 
(mentioned by Ibn Qudamah in Al-Mughni and Al-Bayhaqi from 
Al-Hakam b. Mas’ud Al-Thagafi). This indicates the 
irreversibility of the judge’s rulings. Ibn Qudamah said in Al- 
Mughni: “As for if his [jtihad changed without contradicting a 
text or an Ijma’, or if his [jtihad differed from the Jjtihad of those 
before him, he should not reverse it just because it is different, for 
the companions have an Ijma’ on that”. 
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As for what has been narrated from the message of Umar 
Bin Al-Khattab (ra) to Abu Musa from his words “Do not allow a 
judgement you passed yesterday, which you reviewed and gained 
the right guidance, to prevent you from returning to the truth, for 
the truth is Qadim (old), and to return to the truth is better than to 
continue with the falsehood” as reported by Al-Bayhaqi in Al- 
Sunan from Sa‘id Bin Abi Burdah, and Khatib Al-Baghdadi in Al- 
Tarikh from Sa‘id Bin Abihi, and Al-Daraqutni from Abu ’I- 
Malih Al-Hathali, what was intended in the letter was if you 
passed a judgement yesterday and then realised that it was wrong, 
do not let this stop you from changing it and passing a different 
judgement in another case. It does not mean that you should annul 
yesterday’s judgement. That is why Umar (ra) said “to return to 
the truth” and he did not say to reverse your judgement. To return 
to the truth means to abandon the wrong opinion and adopt the 
right one. Therefore, the letter does not serve as evidence that it is 
permissible to annul a judgement. This is why in Islam there is 
nothing called judicial precedent. In other words, there is no place 
to say that in such and such a case the judgement would be so and 
so. If a certain verdict was passed on a particular case, that verdict 
does not oblige anyone else to judge accordingly. It is rather 
permitted to pass a different judgement on a similar case by a 
different judge if he thinks that the new ruling is more correct. As 
for the case itself, the rule of Allah (swt) would have been applied 
to it, ,therefore, the judge would be forbidden from annulling that 
rule or changing it. This is why there are no courts of appeal in 
Islam, and nor there is any court of cassation. The judiciary, from 
the point of view of process, should be of the same level. The 
Shari'ah principle states: “Tjtihad is not annulled by another 
Ijtihad.”’ So no Mujtahid could serve as an authoritative source 
for another Mujtahid, and thus it would be forbidden to have 
courts that annul the judgements of other courts. 


However if the judge did not rule by the Islamic Shari’ah 
rules, and ruled by Kufr, or by what contradicts a definite text 


from the Quran, Sunnah or Ijma’ of the companions, or what 
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contradicts the reality of the situation, such as giving a ruling of 
Qisas_as_a result of killing someone, and then the real killer 


became apparent, then in these situations and similar the rule of 
the judge is nullified. This is due to the words of the Messenger of 
Allah && 
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“Whoever introduces into this matter (Islam) of ours 
something which does not belong to it, then it is rejected” 
(reported by Al-Bukhari and Muslim from Aishah(ra)). And it is 
reported by Abu Dawud from Jabir 
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“A man committed fornication with a woman, so the 
Messenger ® commanded that he be lashed, then he was told 
that he was married, and so he & commanded that the man be 
stoned.” and Malik Bin Anas reported in Al-Muwatta 
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“A woman who gave birth to a six-month baby was 
brought to ‘Uthman Bin ‘Affan and he ordered that she be 
stoned. Ali said to him: she does not deserve that since Allah 
said in His Book: “And his gestation and weaning [period] is 
thirty months.” (TMQ 46:15) and He said “Mothers may 
breastfeed their children two complete years for whoever 
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wishes to complete the nursing [period].” (TMQ 2:233) which 
means that the pregnancy can be six months, and so she is not 
to be stoned. ‘Uthman sent for her, but found that she had 
already been stoned.” And ‘Abd Al-Razzaq reported from Imam 
Al-Thawri “if a judge ruled in contradiction to the Book of Allah, 
or the Sunnah of the Messenger of Allah &, or something agreed 
upon, then the judge after him should nullify it”. 


The one who has the power to nullify these rulings is the judge of 
the Madhalim. 


Article 84 


The Muhtasib is the judge who investigates all cases, in the 
absence of an individual litigation, involving the rights of the 
public that do not involve the Hudud_ (proscribed 
punishments) and criminal acts. 


This article is the definition for the judge of the Hisbah, 
and it is taken from the narration regarding the heap of the food, 
since the Messenger ** found dampness in the heap of the food 
and ordered that it should be placed on top of the food so that the 
people could see it. Accordingly, these were the general rights of 
the people that the Messenger was looking into and judged 
upon by ordering the moist food to be placed on the top of the 
heap in order to remove any cheating. This encompasses all of the 
rights which are of this type, and does not encompass the Hudud 
and criminal acts, since they are not of this nature, and because 
the origin here is the disputed issues between people. 


Article 85 
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The Muhtasib has the authority to judge upon violations as 
soon as he learns of them, irrespective of the location and 
without the need to hold a court session. A number of 
policemen are put at his disposal to carry out his orders and 
to execute his verdicts immediately. 


This article clarifies that a judicial court would not be 
required for the Muhtasib to look into the case at hand, rather he 
passes the judgement upon the offence the moment he is sure that 
it took place, and he has the power to judge at any place and at 
anytime, whether in the market, in the house, while riding on the 
back of an animal or in the car, or during the day or night. This is 
because the evidence that confirms the need to have a judicial 
court in order to rule upon a case does not apply to the Muhtasib, 
because the narration which confirmed this condition states 
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“that the two litigants have to sit in front of the judge’ 


7 


and 
«Olenards! EL) pees BS 


“when the two litigants sit in front of you” (reported by 
Ahmad from Ali (ra)). This situation does not exist with the judge 
of the Hisbah. For there is no plaintiff and no defendant, but 
rather there is a public right that has been violated or there is a 
violation of the Shari'ah. Also, when the Messenger of Allah 
looked into the case of the heap of food, he & was walking in the 
market at the time and the food was displayed for sale. He & did 
not summon the vendor to him, but as soon as he detected the 
offence he dealt with it on the spot. This indicates that the cases 
of Hisbah do not require a judicial court. 


Article 86 
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The Muhtasib has the right to appoint deputies for him. They 
should fulfil the requirements of the Muhtasib, and he is 
allowed to assign them to different places. Those deputies 
would have the power to carry out the duties of the Hisbah in 
the areas to which they have been assigned, and in the cases 
for which they have been delegated. 


This article is restricted by whether the appointment of the 
Muhtasib included the right to appoint delegates for him; or in 
other words, the right to appoint others. This is if he had been 
appointed by the Khalifah. However, if the appointment was 
made by the Supreme Judge, the clause must be approved first, 
and in addition to this, the appointment of the Supreme Judge 
must include a clause that gives him power to allow the judges 
that he appoints to delegate others to act on their behalf, in other 
words, to give them the right to have deputies. If the Supreme 
Judge did not have such power, then he would not be in a position 
to approve such delegation, thus the Muhtasib would not be 
allowed to have deputies; in other words, he would not have the 
right to delegate. The power of the judge to delegate on his 
behalf, whether it be the Muhtasib, the Qadi (judge) or the judge 
of the Court of Injustices (Madhalim), is not in the hands of the 
judge unless the Khalifah allows him to do so or if the permission 
to recruit judges and to allow those appointed to delegate were 
given to the Governor of the Judiciary, in other words, the 
Supreme Judge. This is because the judge is appointed to the 
judiciary, in other words, a specific type of judiciary, which is the 
Hisbah. Therefore, if he were not given the right to delegate, in 
other words, the right to appoint a deputy for himself, he would 
not then possess the mandatory power to appoint anyone. This 
applies to the Qadi and the judge of the Court of Injustices 
(Madhalim), for each of them would be appointed to the judiciary 
according to the appointment clause, and they do not possess any 
other power, in other words, they do not have the power to 
appoint judges unless it was mentioned in the contract of their 
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appointment. For this reason, he does not have the right to appoint 
deputies to perform the duties of Hisbah on his behalf, unless this 
was part of his contract. The same applies to the Supreme Judge. 


As for the permissibility of appointing deputies, this is 
because when the Messenger of Allah * was presented with a 
case, he appointed someone as a delegate for himself. 
Accordingly, in the incident of the desert Arab who came to the 
Messenger of Allah & and informed him that his son was 
working for a man and he committed adultery with the man’s wife 
and asked him for the verdict, the Messenger of Allah & said at 
that incident, 
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“O Unais! Go to the wife of this (man) and if she 
confesses (that she has committed illegal sexual intercourse), 
then stone her to death.” (agreed upon from Abu Hurayrah and 
Zayd Bin Khalid), which indicates that the judge can send a 
delegate on his behalf to judge upon an issue that he has specified 
for him, and in the same way this can be for the Muhtasib since he 
is a judge. However, the judge must allow his deputy to deal with 
the case as a whole; in other words, he must be allowed to look 
into the complaint and pronounce judgement himself, if the 
appointment to deputise is to be considered valid. This is because 
the judiciary is the conveying of the rule which is then binding, so 
in this context it cannot be split, and ,therefore, he cannot appoint 
him to merely investigate without judging but rather the 
appointment must be complete so that he becomes a judge and his 
judgement becomes valid. Even if he did not actually pronounce a 
judgement, his work would be valid, since it is not a condition for 
him to act as a judge - a judge could look into a case, and before 
completing his work and pronouncing his judgement, he could be 
relieved of his duties, and then the case would be referred to 
another judge who would pass judgement. The same applies to the 
judge’s deputy - it is not a condition for him to pass judgement, 
but he must be given the right to investigate and pass judgement 
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when appointed; in other words, he must be appointed as a full 
judge, holding all the mandatory powers given to a judge. The 
same applies to the Muhtasib - he appoints deputies with powers 
to investigate and judge in the cases he assigns for them, or in the 
areas in which he places them, if he has been given the power to 
appoint deputies. The conditions for those whom the judge 
appoints as his deputies are that they must be Muslim, free, just, 
adult and possessing knowledge of jurisprudence in the issues 
which he will be looking into; in other words, the deputy of the 
Muhtasib has the same conditions as the Muhtasib since they are 
both judges. 


Article 87 


The judge of the Court of Injustices (Madhalim) is appointed 
to remove all injustices which have been inflicted upon any 
person who lives under the authority of the State, irrespective 
of whether the person is from the subjects of the State or not, 
and irrespective of whether the injustice was committed by 
the Khalifah or anyone below him from the rulers and civil 
servants. 


This article has the definition of the judge of the Court of 
Injustices (Madhalim) and the basis for the Judiciary of Injustices 
(Madhalim) is what was narrated from the Prophet & when he 
described any act carried out by the ruler on other than the truth 
while ruling over the subjects as being an injustice (Madhlamah). 
Anas reported: Prices soared during the time of the Messenger of 
Allah ® so they said to him: 
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““O Messenger of Allah! Set prices for us! He said 
‘Truly, Allah is the Creator, the Restrainer, the Extender of 
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wealth, the Provider, and the Pricer. And I am hopeful that I 
will meet Allah and none of you are seeking (recompense from) 
me for an injustice (I inflicted) involving blood or wealth.” 
(reported by Ahmad). So he ® considered price fixing as an 
injustice (Madhlamah), because if he * had done it he would 
have done something that he & had no right to do. In the same 
manner, he * also made the issues that affect the public rights 
which the State organises for the people as part of the injustices 
(Madhalim), such as the irrigation of farming lands by common 
water by taking turns. The Messenger of Allah & looked into the 
dispute over irrigation that took place between Al-Zubayr Bin Al- 
‘Awwam (ra) and a man of the Ansar. He © witnessed it 
personally and said to Al-Zubayr (ra): 
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“O Zubayr! water and then let the water flow to your 
nieghbor” (agreed upon and the wording is from Muslim). 
Therefore, any injustice (Madhlama) that occurs against any 
person, whether perpetrated by the ruler, or as a result of the 
State’s organisations or orders, would be considered as an 
injustice (Madhlama), as understood from the two narrations. The 
matter would be referred to the Khalifah to rule upon it or 
whoever deputises for the Khalifah from the judges of the Court 
of Injustices (Madhalim). 


Article 88 


The judge of the Court of Injustices (Madhalim) is appointed 
by the Khalifah, or by the Supreme Judge. His accounting, 
discipline and removal are done by the Khalifah or by the 
Supreme Judge if the Khalifah had given him the powers to 
do so. However he cannot be removed during his investigation 
of a Madhlamah against the Khalifah, or the executive 
assistants, or the Supreme Judge; rather the power to remove 
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him in these circumstances is for the Court of Injustice Acts 
(Madhalim). 


The judge of Madhalim is appointed by the Khalifah, or 
by the Supreme Judge. This is because the Madhalim is part of the 
judiciary, for they are the conveying of the Shari’ah rule by way 
of enforcement, and all the types of judges must be appointed by 
the Khalifah. This is confirmed by the Messenger of Allah’s & 
actions since he * used to appoint the judges as was explained 
previously. All this means that it is the Khalifah who appoints the 
judge of Madhalim, yet the Supreme Judge could appoint the 
judge of Madhalim if the Khalifah made provisions for this in his 
appointment clause. It is allowed for the main court of injustices 
(Mahkamat Al-Madhalim) in the centre of the State to examine 
only the Madhalim that occurred from the Khalifah, his assistants 
and the Supreme Judge. However, the branches of the court of 
injustices in the provinces examine the Madhalim that occur from 
the governors and the other State employees. The Khalifah has 
the right to give the Central Court of Injustices the authority of 
appointment and removal of the Madhalim judges in the branch 
Madhalim courts that come under its authority in the provinces. 


The Khalifah is the one that appoints and removes the 
members of the main court of injustices in the centre of the State. 
As for the removal of the head of the central court of injustices - 
in other words, the Madhalim judge responsible in examining the 
removal of the Khalifah - it should in principle be the right of the 
Khalifah to remove him, as it is he who has the right to appoint 
him like all the judges. However, it is possible, if the power of 
removing the judge were left to the Khalifah during a case, then 
this power would lead to something prohibited. In such a situation 
the principle of 
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“the means to something forbidden is also forbidden” 
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would apply. The strong likelihood of such a scenario 
arising is enough for applying this principle. 


This situation is when there is a case against the Khalifah 
or his assistants or his Supreme Judge (in case the Khalifah was 
given the mandatory power of appointing and removing the 
Madhalim judge). This is because keeping the mandatory power 
of removing the Madhalim judge in the hands of the Khalifah in 
this case would influence the verdict by the judge and accordingly 
it would limit the capability of the judge to remove the Khalifah 
or his assistants if deemed necessary. This mandatory power of 
removing the judge in this case is a means for Haram, or in other 
words, leaving it in the hand of the Khalifah in this case is 
prohibited. 


As for the remaining cases, the rule remains as it is; in 
other words, the power of removing the Madhalim judge is left to 
the Khalifah, just like his appointment. 


Article 89 


There is no limit to the number of judges that can be 
appointed for the Court of Injustice Acts (Madhalim), rather 
the Khalifah can appoint as many as he may deem necessary 
to eradicate the Madhalim (injustice acts), whatever that 
number may be. Although it is permitted for more than one 
judge to sit in a court session, only one judge has the authority 
to pronounce a verdict. The other judges only assist and 
provide advice, and their advice is not binding. 


The evidence that the judge of the Court of Injustices 
(Madhalim) can be more than one is that the Khalifah is permitted 
to appoint one or more deputies to act on his behalf. However, if 
there are a number of judges of the Court of Injustices 
(Madhalim), their power to look into the injustices (Madhalim) 
cannot be divided, so each one of them would have the right to 


391 


look into the cases of injustices (Madhalim). The Khalifah is 
however allowed to specify a judge for the Court of Injustices 
(Madhalim) in one province, or to specify him to a certain type of 
case, because he has the right to give a general governorship over 
the injustices (Madhalim) or a specific governorship if he wished. 
He can give a governorship over the whole of the State, or over a 
city or region, as he sees fit. 


As for the fact that when the judge of the Court of 
Injustices (Madhalim) looks into a case he should look into it on 
his own, this is because of what was mentioned earlier regarding 
the prohibition of having numerous judges in a single case, while 
it is permitted to have more than one judge in the same area. 
However, it is permitted for other judges of the Court of Injustices 
(Madhalim) to sit with him in court in a consultative capacity 
only, and they would not participate in the verdict. This is referred 
to his contentment and choice — so if he did not prefer that and 
opposed their sitting with him then they would not do so, since no 
one who distracts the judge from looking into his work should sit 
with him. However, if he left the court session he should consult 
them in the issue. 


Article 90 


The Court of Injustice Acts (Madhalim) has the right to 
remove any ruler or civil servant in the State, in the same way 
that it has the right to remove the Khalifah, if the elimination 
of the Madhlamah required this removal. 


This article clarifies the powers of the Court of Injustices 
(Madhalim) with respect to removal of the rulers, since the ruler 
is appointed by a contract, known as the Contract of Assignment 
which is also called the Contract of Empowerment. The Khalifah 
has the right of the governorship which is the ruling, and he has 
the right of empowerment which is the appointment, and the 
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empowerment is a contract that can only be completed with direct 
wording. Therefore, the removal of the ruler appointed by the 
Khalifah would be a termination of that contract, and the Khalifah 
undoubtedly reserves that right since the Messenger & appointed 
the governors and removed them. The righteously guided 
Khulafaa’ also appointed the governors and removed them. In the 
same manner the Khalifah could also delegate to those whom he 
appointed the right to appoint and remove. However, the Court of 
Injustices (Madhalim) does not have the right to remove the rulers 
on behalf of the Khalifah, for it does not act on his behalf in 
appointing and removal; it rather acts on his behalf in looking into 
the injustices (Madhalim). So if the presence of that ruler in his 
province was an injustice (Vadhlama), the court has the right to 
remove that injustice (Madhlamah); in other words, it has the 
right to remove that ruler from office. Therefore, its power to 
remove the rulers is not done on behalf of the Khalifah, rather it is 
only removing the injustice (Vadhlamah), and accordingly those 
who have been ruled upon to be removed are removed even if the 
Khalifah is not pleased with it, since his removal in this situation 
is the ruling upon the removal of an injustice (Madhlamah), and 
this applies to everyone including the Khalifah, since the ruling of 
the judge is a ruling for everyone. 


As for its powers to remove the Khalifah, in the same 
manner it is ruling upon the removal of an injustice (Madhlamah), 
since if one of the circumstances where the Khalifah is removed 
automatically or necessitated his removal occurs, then his 
remaining in office would be an injustice (Vadhlamah). And it is 
the Court of Injustices (Madhalim) which rules upon the removal 
of the injustices (Madhalim), so it is the one who rules upon his 
removal. Therefore, the judgement of the Court of Injustices 
(Madhalim) to remove the Khalifah would be a judgement aimed 
at removing an injustice (Madhlamah), and so if removal of the 
Madhlamah necessitated his removal, the judgement for his 
removal would be given. 
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Article 91 


The Court of Injustice Acts (Madhalim) has the authority to 
investigate any case of injustice (VMadhlamah): irrespective of 
whether it is related to officials of the State, the Head of 
State’s deviation from the Shari’ah rules, interpretation of the 
legislative texts in the constitution, law (Qanun) and other 
Shari’ah rules within the framework adopted by the Head of 
State, or the imposition of a tax, or anything else. 


Its evidence is that the Messenger & considered that price- 
fixing by the ruler was an injustice (Madhlamah), and saw that 
the arrangements of the State in setting the order of people to 
irrigate their land from the public water was an issue that could 
lead to an injustice (Vadhlamah). This indicates that the action of 
the ruler which contradicts the Truth or the Shari'ah rules is an 
injustice (Vadhlamah) if it was connected to the Khalifah (Head 
of State), because the Messenger “ was the Head of State. And if 
it was connected to officials of the state it would also be an 
injustice (Madhlamah), because they are the delegates of the 
Head of State, and so it would also be connected to the Khalifah 
because it is connected to the action which they were delegated to 
and not to themselves as individuals. Accordingly, the narration 
regarding price fixing is evidence that the violation of the Head of 
State is an injustice (Madhlamah), and the Court of Injustices 
(Madhalim) is the entity which has the power to look into the 
injustices (Madhalim), which is the evidence for the first part of 
the article. 


As for the second part, which is the investigation into a 
text for the constitution or canons, it is because the constitution is 
the basic law, and the law is the order of the authority, and so 
investigating it is investigating the order of the authority. 
Therefore, it comes under the narration regarding price fixing 
since it is an investigation of the actions of the Khalifah. Above 
and beyond that, Allah (swt) said, 
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“And if you disagree over anything, refer it to Allah 
and the Messenger. ” (TMQ 4:59), or in other words, if you and 
those in authority differed over something. Differing over an 
article of the constitution or law is a difference between the 
subjects and the people of authority regarding a Shari’ah rule, and 
so it is referred to Allah (swt) and His Messenger * — referring to 
Allah (swt) and His Messenger ** is referring it to the Court of 
Injustices (Madhalim), in other words, to the judgement of Allah 
(swt) and His Messenger 5. 


With regards to the third part of the article, the Messenger 
& said, 
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“Whoever I took property from, let him take from my 
property” reported by Abu Ya’la from Al-Fadl Bin Abbas, and he 
& said, 


ye 2 Ob) Gewb dele, sei cote Vg aU Al ol ei lm 
«dls 


“And I am hopeful that I will meet Allah and none of 
your are seeking (recompense from) me for injustice (I inflicted) 
involving blood or wealth,” (reported by Ahmad from Anas), 
and so the taking of wealth from the subjects by the Khalifah 
without right is considered an injustice (Vadhlamah), and to take 
the wealth which the Shari’ah did not obligate upon the subjects 
is an injustice (Madhlamah), and due to this the Court of 
Injustices (Madhalim) can investigate the taxes since they are 
wealth taken from the subjects. Its investigation into the taxes is 
only to see whether that tax is lawfully obliged by Shari’ah upon 
the Muslims, such as the money taken to feed the needy, which 
would not be an injustice (Madhlamah), or whether that tax is not 
obliged by the Shari’ah, such as money taken to build a dam that 
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is not considered essential, which would ,therefore, be an injustice 
(Madhlamah) that has to be removed. This is why the Court of 
Injustices (Madhalim) has the power to examine taxes. 


Article 92 


The judiciary of the Injustice Acts (Madhalim) is not 
restricted by a court session or the request of the defendant or 
the presence of the plaintiff. It has the authority to look into 
any case of injustice even if there is no plaintiff. 


Its proof is the evidence which confirms the conditions for 
the correct session to look into a case does not apply to the Court 
of Injustices (Madhalim) due to the absence of a plaintiff, since 
there is no requirement for the presence of a plaintiff, as it will 
look into the injustice (Madhlamah) even if no one was a 
plaintiff. Also, the lack of necessity for the defendant to be 
present, because the court looks into the case without requiring 
the defendant to be present since it is looking closely at the 
injustice (Madhlamah) and the defendant. Therefore, the evidence 
which makes the court session a condition - which is the words of 
the Messenger & 


“The two litigants sit in front of the judge (between his 
hands).” reported by Ahmad and Abu Dawud from ‘Abd Allah 
Bin Al-Zubayr, and 
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“when the two litigants sit in front of you” reported by 
Ahmad from Ali (ra) - does not apply. Based upon that, the Court 
of Injustices (Madhalim) can look into the injustice (Madhlamah) 
simply due to it arising, without any restraint at all, neither due to 
location, time, nor court session, or anything else. 
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However, due to the position of this court, from the angle 
of its powers, it used to be surrounded by what gave it an 
imposing and great image. In the time of the Sultans in Egypt and 
Ash-Sham the sitting of the Sultan during which the injustices 
(Madhalim) were looked into was called “The House of Justice”’, 
and one of his delegates would undertake the session with judges 
and jurists present. Al-Magqrizi mentioned in his book entitled 
“Al-Suluk Ila Ma’rifat Duwal Al-Muluk” (The Way to Know the 
States of the Kings), that the Sultan Al-Malik Al-Salih Ayyub 
appointed deputies to act on his behalf in the House of Justice. 
They used to sit there to remove the injustices (Madhalim), and 
there would be witnesses, judges and jurists all present. There is 
no harm in making the Court of Injustices (Vadhalim) a splendid 
building, for this would be from the permitted issues, especially if 
this reflected the might of justice. 


Article 93 


Every person has the right to appoint whomsoever he wishes 
as a proxy (Wakeel) for oneself in the disputes and defence, 
irrespective of whether he is Muslim or not, male or female. 
There is no _ distinction in this matter between the 
commissioner and the proxy. The proxy is permitted to be 
appointed for a fee according to the terms agreed upon with 
the commissioner. 


This article explains the permission of proxy in disputes, 
and its evidence is the evidence for the granting of proxy, since it 
is general and encompasses every type of proxy. Proxy is 
confirmed by the Sunnah; it is narrated by Abu Dawud with its 
chain of narration that Jaber Bin Abdullah said: 
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“I wanted to go out to Khaybar, so I went to the 
Messenger of Allah * and gave him a greeting and said: I am 
leaving. He said: ‘Go to my agent, and take fifteen loads from 
him. If he asks for a token from you, place your hand upon his 
collarbone.” (authenticated by Al-Hafiz in Al-Talkhis), and it is 
narrated from him & that he & gave proxy to Abu Rafi’ 
regarding the acceptance of marriage to Maymunah; Ahmad 
reported in Al-Musnad from Abu Rafi’: 
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“The Messenger of Allah married Maymuna, and I was 
the messenger between them”. So, anything that the person’s free 
conduct in is considered valid, and can be deputised, can be given 
as a proxy, whether male or female, Muslim or disbeliever. Also, 
the issue of proxy in disputes is itself confirmed by the Jjma’ of 
the companions, since Ali (ra) gave a proxy to Uqayl before Abu 
Bakr (ra) and said 
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“Whatever is ruled for him is for me, and whatever is 
ruled upon him is upon me”, and he appointed Abdullah Bin 
Jafar as a proxy to ‘Uthman (ra) and said “disputes have perils 
(Quhms) and the devil attends them, and I hate to attend”. This 
was mentioned by Ibn Qudamah in Al-Mughni and he said “these 
stories have spread since they are famous and no one mentioned 
anyone who rejected them”. The meaning of Quhm is destructive. 
Based upon this, proxy is permitted when requesting and 
establishing rights, whether the commissioner is present or absent 
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at the judgement, healthy or sick, and the agreement of the 
disputing party is not required since it is a right in which 
deputising is permitted without any restrictions irrespective of 
whether the disputing party agreed or not. 


It is permitted for the proxy to be appointed for a fee, 
since it is a permitted type of employment, as employment is 
general and encompasses every issue including deputising. 
Because the definition of employment is a contract upon an 
exchange of a service for compensation and this applies to the 
service of proxy and so the definition applies to it. So if the 
appointment of proxy is done for a fee, then the proxy is entitled 
to the fee from the commissioner according to the terms that they 
are both content with. However, it is imperative that a contract of 
employment is put into effect and that both of them agree upon it 
in order for him to be entitled to the fee, because the appointment 
of proxy itself is a contract which does not necessitate any fee, but 
an agreed fee upon the contract is what would necessitate it. 
Accordingly, it is imperative that there is a contract of 
employment upon the proxy along with the contract of appointing 
the proxy. Both appointment of proxy and taking fee are 
permitted without restriction, irrespective of whether the person 
takes it as a profession with which he makes his living out of or 
not, and due to this the work of what is known today as lawyers 
and barristers is considered valid in terms of being valid to take a 
fee for it, but their seeking judgement from Kufr laws to confirm 
the truth from the falsehood is what is not permitted. Rather the 
truth is what Islam confirmed as the truth, and the falsehood is 
what it made false, and there is no value for what is different from 
that even if the rules of Kufr confirmed it. 


Article 94 


It is permitted for the one who has been vested with a specific 
responsibility, like a custodian or guardian, or general 
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responsibility such as the Khalifah, ruler, civil servant, 
Muhtasib, or judge of the Court of Injustice Acts (Madhalim), 
to appoint a person to his position as a proxy - within the 
bounds of his authority — in disputes and defence alone, and 
there is no difference whether they were the plaintiff or 
defendant. 


Its evidence is the evidence for the giving of proxy, since 
as it is valid for a person to deputise another person to act on their 
behalf in the issue they have control over such as buying, selling, 
and disputes, in the same manner it is valid to deputise another 
person to act on their behalf in the issues they are acting on, on 
behalf of someone else. So the proxy, if given the right to 
deputise in the issue that they were given the proxy in, can 
deputise someone for themselves in that which they have control 
over as a result of being given the proxy. Accordingly, the 
guardian can deputise someone else to act on their behalf with the 
wealth of the one they are guardian over, and in the same manner 
the custodian of the Wagf is permitted to deputise whomever they 
please in all the affairs that he has the power of control over from 
the leasing of the Wagf and so on. Similar to them is the ruler, 
who is permitted to deputise whomever he pleases in any of the 
issues he has control over. Unless the ruler is the Khalifah, in 
which case it is permitted for him to deputise whomever he 
pleases because he possesses control over every matter, and so he 
is like the one who deputises on his own behalf, whereas anyone 
other than the Khalifah, from those who are his delegates such as 
the assistants, governors, and department managers, do not have 
the power to deputise on their behalf in that which they have been 
deputised control over unless the Khalifah gave them the right to 
do so. This is because they are the delegates of the Khalifah, and 
so they are similar to the deputies, and the deputy has no right to 
deputise his duty unless he was given that right. So if his 
deputation gave him that power, then he would have the right of 
deputation irrespective of whether he was a plaintiff or defendant, 
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since the right to deputise is general and encompasses every issue 
that he acts in. Based upon that, what is known today as the 
attorney general (lawyer of the government), and the public 
prosecutor and prosecution, or anything else similar, then from 
the angle of the rules of proxy the work is valid according to the 
Shari’ah, since the Shari'ah permitted this type of deputation. 


Article 95 


The contracts, transactions, and verdicts which were ratified 
and whose implementation was completed before the 
establishment of the Khilafah are not nullified by the judges of 
the Khilafah and nor do they review them, unless a case: 


a. Has a continued effect which contradicts Islam, so it is 
obligatory to review it. 


b. Or if it was connected with harm to Islam and the 
Muslims which was brought about by the previous 
rulers and their followers, and so it is permitted for the 
Khalifah to review such cases. 


c. Or if it was connected to wealth which had been 
misappropriated and still remains in the hands of the 
one who had taken it. 


Considering the contracts, transactions, and cases which were 
ratified and whose implementation was completed before the 
establishment of the Khilafah, they are considered valid between 
their parties when their implementation was completed before the 
Khilafah, and the judges of the Khilafah do not nullify them nor 
restart them and would not entertain any discussions around them 
after the establishment of the Khilafah. 


There are three exceptional circumstances: 


401 


1. If the case which had been ratified and whose 
implementation had ended, has a continued effect against 
Islam. 


2. If the case was connected to harming Islam and _ the 
Muslims. 


3. If the case was connected to the misappropriation of 
wealth which remains in the hand of the one who had 
misappropriated it. 


With respect to not voiding the contracts, transactions and 
cases which were ratified and whose execution was completed 
before the establishment of the Khilafah state, this is because the 
Messenger * did not void the transactions, treaties, and verdicts 
of the time of Jahiliyyah when their abode became the abode of 
Islam (Dar Al-Islam). The Messenger ® after the conquest of 
Makkah did not return to the house which he had emigrated from, 
when Ugayl b. Abi Talib had inherited — in accordance with the 
laws of the Quraysh — the houses of his clan who had accepted 
Islam and emigrated, and had dealt with them and sold them, 
amongst them the house of the Messenger ®. At that time it was 
said to the Messenger & : 
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"Which house will you take?", and so he & said “Did Aqil 
leave us any land ?” and in a narration 
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“Did Agqil leave us any house?”, 


and he had sold the houses of the Messenger of Allah ® and 
he * did not void those transactions. And the narration as 
reported by Al-Bukhari from Usamah Bin Zayd 
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“He said at the time of the conquest: O Messenger of Allah 
where will you stay tomorrow”? The Prophet % said “And did 
Agqil leave us any house?” 


. In the same vein it is reported that when Abu ’1-‘Aas b. Al- 
Rabi’ became Muslim and emigrated to Madinah — and his wife 
Zaynab, the daughter of the Messenger of Allah &, had become 
Muslim and emigrated after Badr while he remained on his Shirk 
in Makkah — the Messenger __ returned his wife Zaynab to him 
without renewing his marriage contract with her, confirming the 
contract they had in the period of Jahilliyah. Ibn Maja reported 
from Ibn Abbad 
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“The Messenger of Allah & returned his daughter to Abu 
Al-‘As b. Al-Rabi’ after two years, on the basis of the first 
marriage contract” and in the report in Ahmad “Yazid said to us 
that Muhammad Bin Ishaq informed us from Dawud Bin 
Husain from Akrama from Ibn ‘Abbas that the Messenger of 
Allah returned his daughter to Abu Al-Aas, her husband, on the 
basis of the first marriage contract, after two years, and did not 
take a new dowry”. This took place after Abu Al-‘As had 
embraced Islam. 


With regards to dealing with the cases that have a continuous 
effect that contradicts Islam, the Messenger of Allah & voided the 
interest that remained upon the people after they became part of 
the Islamic State, and allowed them to keep their capital. In other 
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words, once Dar Al-Islam was established whatever was left to 
them in terms of interest was voided. Abu Dawud reported 
through Sulayman b. ‘Amr from his father: I heard the Messenger 
of Allah & say in his farewell pilgramage: 
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“All claims to usury (interest) of the pre-Islamic perion have 
been abolished. You shall have your capital sums, deal not 
unjustly, and you shall not be dealt with unjustly.” In the same 
manner, those who had married more than four in accordance 
with the laws of Jahilliyah, after they were part of the Dar AI- 
Islam they were compelled to keep just four. Al-Tirmidhi reported 
from Abdullah Bin Umar that Ghaylan Bin Salamah Al-Thagafi 
embraced Islam, and he had ten wives in Jahiliyyah who 
embraced Islam with him, 
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“so the Prophet & ordered him to select four from amongst 
them”. 


Based upon this, the contracts which have a continuous effect 
that contradicts Islam are to have the effect removed after the 
establishment of the Khilafah, and this removal is obligatory. 


For example, if a woman embraced Islam and she was married 
to a Christian before Islam, after the Khilafah this contract would 
be voided in accordance with the Shari’a rules. 


As for dealing with the cases that inflict hurt upon Islam and 
the Muslims, this is because the Messenger “ ordered the killing 
of a few men who had caused harm to Islam and the Muslims 
during the time of Jahiliyyah after the conquest of Makkah, and 
so they were killed even if they tied themselves to the curtains of 
the Ka’bah, in knowledge that the Messenger of Allah ® said 
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“Islam wipes away what was before it” (reported by Ahmad 
and Al-Tabarani from Amr b. Al-‘As); in other words, whoever 
harms Islam and the Muslims is an exception to this narration. 


Since the Messenger * gave amnesty to some of them, such 
as ‘Ikrimah b. Abi Jahl, it is permitted for the Khalifah to apply 
the case upon them or give them amnesty. This is applied upon 
those who torture the Muslims due to their saying the word of 
truth, or those who defame Islam, and so the narration 
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“Islam wipes away what was before it” does not apply to 
them, rather they are an exception to it, and the application of the 
case upon them is in accordance with whatever the Khalifah 
decides. 


As for dealing with cases to do with misappropriated wealth 
that remains with the one who misappropriated it, Muslim 
reported from Wa’il Bin Hujr who said 
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“I was with the Messenger of Allah & and two men came 
there disputing over a piece of land. One of them said: 
Messenger of Allah, this man appropriated my land without 
justification in the days of ignorance. The (claimant) was 


Imru'l-Qais b. 'Abis Al-Kindi and his opponent was Rabi'a b. 
Than. The Prophet © said (to the claimant): Have you evidence 
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(to substantiate your claim)? He replied: I have no evidence. 
Upon this the Messenger of Allah ® remarked: Then his (that 
is of the defendant) is the oath. He (the claimant) said: In this 
case he (the defendant) would appropriate this (the property). 
He *% said: There is than no other way left for you but this. He 
(the narrator) said: When he (the defendant) stood up to take 
oath, the Messenger of Allah * said: He who appropriated the 
land wrongfully would meet Allah in a state that He would be 
angry with him”. 


The Messenger accepted to listening to the claim of the man 
regarding land misappropriated with knowledge that this occurred 
in jahilliyah. 

Accordingly, whoever took a_ piece of land, or 
misappropriated a pasture of an individual’s wealth, or took some 
wealth from the public or state property, and it was 
misappropriated, the claim regarding it would be accepted. 


As for anything other than these three situations, the contracts, 
transactions, and cases before the Khilafah are not voided nor 
restarted, so long as they had been concluded and executed before 
the establishment of the Khilafah. 


For example if a man had been given a two year jail sentence 
for the charge of breaking school doors, and he had completed the 
two years before the establishment of the Khilafah and had left 
prison, and then after the establishment of the Khilafah he wanted 
to make a claim against his imprisonment since he thought he did 
not deserve prison, this claim is not accepted, since the case 
occurred and was ruled upon and executed before the 
establishment of the Khilafah, and so his account is with Allah 
(swt). 


If a man was sentenced to ten years of which two years had 
passed and then the Khilafah was established, then in this case the 
Khalifah can look into it, and can remove the punishment in its 
entirety, so the man leaves prison innocent of what he was 
accused of, or suffices with what was spent, in other words, the 
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sentence given to him is considered to be two years and he leaves 
the prison or the remaining sentence is looked at and the Shari’a 
laws are complied with in respect to what has a relation to what is 
correct for the citizens, and especially the cases connected to the 
individuals’ rights, and what is correct between people. 


407 


The Administrative System 


Article 96 


Management of the government’s and people’s affairs is 
carried out by offices, departments, and administrations, 
whose task is to ensure the management of the State’s 
business and the carrying out of the people’s interests. 


The Messenger of Allah & used to run and carry out the 
affairs and appoint secretaries for their administration. Thus, the 
Messenger * used to carry out the affairs of the people in 
Madinah, solve their problems, organise their relations, secure 
their needs, and direct them to that which suited them. All of 
these matters are of the administration issues that eased their life 
from problems or complications: 


In matters of education, the Messenger of Allah & made 
the ransom of the disbelieving prisoners of war the teaching of ten 
Muslims, where the ransom (the teaching of ten Muslims) was in 
return for spoils (education), which became property of the 
Muslims. Thus, securing education was one of the Muslims’ 
affairs. 


In healthcare, the Messenger of Allah was given a 
doctor as a gift, but he assigned him to the Muslims. The fact that 
the Messenger of Allah received a gift and he & did not use it, 
nor take it, but rather assigned it to the Muslims is evidence that 
healthcare is one of the interests of the Muslims. 


In regards to employment, the Messenger of Allah & 
directed a man to buy a rope and then an axe and collect firewood 
and sell to the people instead of begging from them, where 
somebody might give him while another would resist. Thus, 
solving the problems of work was also one of the Muslims’ 
interests. Abu Dawud and Ibn Maja narrate: 
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“A man of the Ansar came to the Prophet = )and 
begged from him. He (the Prophet) asked: Have you nothing in 
your house? He replied: Yes...He said: Bring them to me. He 
then brought these articles to him and he (the Prophet) = took 
them in his hands and asked: Who will buy these? ... A man 
said: I shall buy them for two dirhams. He gave these to him 
and took the two dirhams and, giving them to the Ansari, he = 
said: Buy food with one of them and hand it to your family, and 
buy an axe and bring it to me. He then brought it to him. The 
Messenger of Allah * fixed a handle on it with his own hands 
and said: Go, gather firewood and sell it, and do not let me see 
you for a fortnight. The man went away and gathered firewood 
and sold it, and he earned ten dirhams”. A\-Bukhari reported 
from Abu Hurayrah that the Messenger of Allah & said: 


A sigh Bike UE OE ae Ay ee Ee ee en eee 
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“It is better for anyone of you to carry a bundle of wood 
on his back and sell it than to beg someone whether he gives 
him or refuses.” 
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On the issue of roads, the Messenger of Allah * organised 
the roads at his time by making the road of seven cubits in case of 
dispute. Al-Bukhari narrated from Abu Hurayrah 


as 
we oD 


“The Prophet® judged that seven cubits should be left 
as a public way when there was a dispute about the road”. The 
narration by Muslim says: 
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“Tf you dispute over a road its breadth should be made 
seven cubits”. Ahmad reported from Ibn ‘Abbas 
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“The Messenger of Allah said: The frequented road is 
seven cubits” and in another report by Ahmad from ‘Ubada b. Al- 
Samit 
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“The Prophet = ruled that seven cubits should be left for 
the road in case people want to set aside an area (in the middle 
of the road) for their own building.” 


This was from the administrative organisation of that time, 
and if there is need for wider than that it is allowed according to 
the opinion of the school of Al-Shafi'i. 


The Messenger of Allah & has also prevented 
transgression against the road. Tabarani reported in Al-Sagheer: 
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“Whoever takes a handspan from the road of Muslims 
Allah will encircle him from seven earths on the Day of 
Judgement.” 


In matters of agriculture, Al-Zubayr disputed with a man 
from the Ansar regarding irrigating from a stream of water 
flowing in their lands. The Messenger of Allah ® said: 

Ae Jl tall Lust 5 355 & Gulp 

“O Zubayr! water and then let the water flow to your 

neighbour” (agreed upon with the wording from Muslim). 


Thus, the Messenger of Allah & used to run the affairs of 
the Muslims and solve their problems easily and simply, without 
complication. He * used to seek the help of some of the 
companions in conducting that, thus making the affairs of the 
people an organisation entrusted to the Khalifah, or he appointed 
a competent manager over it that took charge of it. This is what is 
adopted here so as to reduce the burden of the Khalifah, 
particularly since the affairs of the people have increased and 
branched out. Accordingly, there would be an organisation for the 
people’s affairs entrusted to a competent manager, and run by 
styles and means that assist the citizens living there, that provides 
for them the necessary services without complication and rather 
provides ease and simplicity. 


This system consists of administrations, departments, and 
directorates. The administration is the overall management of any 
government affair, such as citizenship, transportations, money 
coinage, education, health, agriculture, employment, roads and 
others. This administration would undertake the management of 
its own affairs and all the departments and directorates under its 
control. The department would also run its own affairs and those 
of the directorates under its control. The directorate would also 
run its own affairs and the affairs of all the sections and divisions 
under its control. 
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The purpose of establishing these administrations, 
departments, and directorates, is to manage the State’s affairs and 
to carry out the peoples’ interests. 


The administrative apparatus is a style from the styles of 
undertaking an action, and is an instrument from the various 
means, and so it does not require a specific evidence; it is 
sufficient to provide a general evidence that indicates its origin, 
and it cannot be argued that these instruments are the actions of 
the worshipper and ,therefore, it is not correct for them to proceed 
except in accordance with the Shari'ah rules. The reason this 
cannot be argued is because these actions are based upon a 
general evidence for their origin, and so it encompasses 
everything that branches off it in terms of actions, unless a 
specific Shari'ah evidence for the action which is a branch of the 
origin is found in which case the specific evidence is followed. 
For example, Allah (swt) says 
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“And give Zakah” (TMQ 73:20), which is a general 
evidence, and there are evidences for the actions which branch out 
from it, for the calculation of the Nisab (amount after which Zakat 
is due upon the wealth), the collectors, and the categories which 
are eligible to receive the Zakat; these are all actions which 
branch out from 
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“And give Zakah”. There are no evidences regarding 
how the collectors should collect it, whether they should be riding 
or walking, should they employ some people to help them with it 
or not, should it be recorded in a booklet, are they assigned a 
place where they gather, should they have a storage in order to 
place in it whatever is gathered, should the storage be 
underground or built like the grain warehouses and should the 
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Zakat which is monetary be collected in bags or boxes. These and 
similar issues are actions which branch out from 
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“And give Zakah”, and they are encompassed by the 
general evidence since there is no specific evidence regarding 
them. This is the same for all the styles. Accordingly, the style is 
the action that is a branch of an action that has general evidence. 
Consequently, there is no need for it to have evidence, since the 
general evidence of its origin is an evidence for it. 


For that reason the administrative styles can be taken from 
any system, if they were suitable to make the work of the 
administrative apparatus easier and fulfil the needs of the people, 
since the administrative styles are not a rule that requires Shari’ah 
evidence. Due to this, Umar (ra) took the style of the Diwan 
(register) for recording the names of the soldiers and citizens, in 
order to distribute the wealth to them from the public or state 
wealth such as benefits or salaries. 


‘Abid Ibn Yahya reported on the authority of Al-Harith b. 
Nufayl that Umar (ra) consulted the Muslims about the recording 
of Dawawin, and ‘Ali b. Abi Talib (ra) suggested, “Divide all the 
funds you collect each year and do not keep any of it.” ‘Uthman 
b. ‘Affan (ra) said, "I see that there are a lot of funds being 
distributed amongst people, and if they are not counted in order to 
know who has taken and who has not, I fear that the matter could 
get out of hand.” Upon this Al-Walid b. Hisham b. Al-Mughira 
said, “I was in Al-Sham and I noticed that its kings had introduced 
a Diwan and recruited soldiers, so why don’t you do the same?” 
Umar (ra) took his advice and summoned ‘Aqil b. Abi Talib and 
Makhramah b. Nufayl and Jubayr Ibn Mat‘am, who were young 
men from Quraysh, and said, "Record the people according to 
where they live." 


When Islam reached Iraq, the Diwan of payments and 
fund collection continued as before. The Diwan of Al-Sham was 
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in Latin for it had been part of the Roman Empires, and the 
Diwan of Iraq was in Persian for it had been part of the Persian 
Empire. At the time of Abdul Malik Ibn Marwan the Diwan of AIl- 
sham was translated to Arabic (in the year 81 AH). Several 
Dawaein were then set up according to necessity and depending 
on the need for them in running the people’s interests. Dawawin 
for the armed forces were introduced for registration and grant 
purposes, and others were introduced to record the fees and 
claims of all transactions. Another Diwan was introduced for the 
‘Amils and Walis to record each appointment and each removal 
and other Dawaein were used in the treasury (Bayt Al-Mal) to 
record revenues and expenses and so on. The introduction of a 
Diwan was depending on the need for it and its style varied over 
the years due to the difference in styles and means. 


A chief was appointed for each Diwan along with other 
employees, and in some cases the chief was allowed to appoint 
the employees himself, and they were sometimes appointed to 
him. 


A Diwan would thus be set up according to need, along 
with the styles and means that would help in carrying out that 
need. It is permitted to have different styles and means in every 
era, and in every province, and in every country. 


Article 97 


The policy of the administration of services is based on 
simplicity of the system, speed in processing tasks and 
competence of the administrators. 


This is taken from the nature of processing the services, 
for the person who requires a service needs to have it quickly and 
efficiently processed. The Messenger of Allah © said 
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“Verily Allah has prescribed Ihsan (proficiency, 
perfection) in all things. So if you kill then kill well; and if you 
slaughter, then slaughter well...” (narrated by Muslim from 
Shaddad b. Aws). Therefore, the perfection in executing actions is 
ordered by the Shari'ah. To achieve this, the administration 
should observe three qualities. Firstly: the simplicity of the 
system that would lead to the ease of processing, whereas 
complication would lead to hardship. Secondly: the speed in 
processing the transactions that would spare people of 
unnecessary delay. Thirdly: the ability and competence of the 
employees. This is required to perfect the performance and result 
of the task. 


The reported evidences regarding these three include: 
Simplicity 
- The agreed upon narration from Abu Musa with the 
wording from Al-Bukhari: from Sa‘id b. Abi Burdah from 
his father from his grandfather: When the Messenger 
sent Mu’ath Bin Jabal he said: 
coe. Glas NAT YG 7g IL YG GE 


- “Show leniency (to the people); do not be hard upon 
them; give glad tidings (of divine favors) to them; and 
don’t create aversion; work in collaboration. 


- The agreed upon narration from Anas, he said: 
clad Wy IgiSeag hyped V5 Wynn 


- The Prophet © said: Show leniency (to the people) and 
do not be hard upon them; calm people and do not 
arouse their aversion.” 
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- The narration of Amr b. Murra found with Al-Hakim who 
authenticated it and Al-Dhahabi confirmed it, he said: I 
heard the Messenger of Allah ® say 
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“Whoever closes his door to those of need, those with 
nothing, and the poor, Allah will close the door of the 
sky to his need, poverty, and want.” 


- The narration of Abu Maryam Al-Azdi with Al-Hakim 
who authenticated it and Al-Dhahabi confirmed it: I heard 
the Messenger of Allah & 

api eels elt 05h CAE ES Geoleall fi ye le Go 
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“If Allah puts anyone in the position of authority over 
the affairs of the Muslims, and he secludes himself (from 
them), not fulfilling their needs, wants, and poverty, 
Allah will keep Himself away from him, not fulfilling his 
need, want and poverty.”. Al-Hakim said in Al-Mustadrak 
‘Ala Al-Sahihayn: This narration has an authentic chain, 
Bukhari and Muslim did not report it, and its chain is an 
authentic shami one. 


- The narration of Mu’adh with Ahmad and authenticated 
by Al-Zain: The Messenger of Allah & said: 
CAEN de lelly Uincall Sol 36 CAE ES tll pi be dy Lom 
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“Whoever takes charge of anything of the peoples’ 
affairs, and withdraws himself from those who are weak 
and needy, Allah Withdraws from him on the Day of 
Judgement” 
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Speed in completion 


- Al-Tabarani with a chain whose men are all trustworthy 
except for Baqiya, who is disagreed upon, from Abu 
Hurayra who said: The Messenger of Allah * said 
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- “I warn you from Tqrad." They asked: O Messenger of 
Allah what is ‘Iqrad’? He said: For one of you to be an 
Amir or an ‘amil, and the widowed and the weak come to 
him and it is said to him: Wait until we look into your 
need, and so they are left waiting unattented for. Their 
need is not dealt with nor are they told what to do and so 
they leave. A rich noble man comes and sits by his side 
and then says: What is your need? And he replies: such 
and such. And so he said: Take care of his need, and be 
quick about it”. 


- Ibn Shibbah in his Ta’rikh reports from Ibn Shuthab who 
said: Umar (ra) said “O people, do not delay today’s work 
until tomorrow, since if you did that the work would catch 
up with you such that you would not know to start what 
you left.” 


- Al-Shafi’i said in Al-Umm: More than one person of the 
people of knowledge informed us that when Umar Bin Al- 
Khattab (ra) came to see what they had gained from Iraq, 
the treasurer said to him: I will put it in the treasury (Bayt 
Al-Mal). He said: No by the Lord of the Ka’ba, it will not 
be placed under the roof of a house until I have divided it. 
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- Ahmad in Al-Zuhd and Ibn ‘Abd alBirr in Al-Isti‘ab and 
Ibn Abi ‘Asim in Al-Zuhd, from a number of people — that 
Ali (ra) used to order for the treasury to be swept and 
washed, then he would pray in it hoping that he would see 
the Day of Judgement and there was nothing being held in 
the treasury from the Muslims’ wealth. 


Capability 


- Ahmad from Huthaythah, with a Hasan chain, that the 
Messenger of Allah & said 
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- “A people who were weak and poor fought against a 
people who were strong and plentiful, and Allah gave the 
victory to the weak amongst them. Then they took 
revenge upon their enemy by dominating them, and so 
Allah became angry with them until the day they would 
meet Him” 


- Muslim from Abu Musa who said that the Messenger of 
Allah & said 


«Ade (oye NEI Vg Alhe ei foal the de JY calli Uy 


- “By Allah we do not appoint someone to this post who 
seeks it or someone who contends for it .” 


- Al-Bayhaqi in Al-Shub from Umar (ra) who said “The 
only one who should judge between people is the one with 
sound judgement, skillful, does not look for shameful acts, 
is not hateful of his people, and is not afraid of the blame 
of the blamers.” 


- Al-Hakim in Al-Mustadrak mentioned a narration from 
Zayd b. Aslam, from his father, from Umar (ra), which he 
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authenticated and Al-Dhahabi confirmed that: Umar (ra) 
said to his companions: Wish for something. Some of 
them said: I wish that this house was full of gold, which I 
could spend in the cause of Allah and give charity. A man 
said: I wish it was full of crystals and jewellery so I could 
spend it in the cause of Allah and give charity. Then Umar 
(ra) said: Wish for something, and so they said: We don’t 
know O Leader of the Believers. And so Umar (ra) said: I 
wish that this house was full of men like Abu Ubaydah b. 
Al-Jarrah and Mu‘adh b. Jabal and Salim the servant of 
Abu Huthayfah Huthaifah b. Al-Yaman.” 


Article 98 


Anyone who carries citizenship, and is competent, whether 
male or female, Muslim or non-Muslim, can be appointed as a 
manager for an administration, a department, or a division, 
and to be a civil servant in it. 


This has been taken from the rules regarding employment, 
since it is permitted to employ any employee, irrespective of 
being Muslim or non-Muslim, due to the generality of the 
evidences of employment; Allah (swt) said 
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“And if they breastfeed for you, then give them their 
payment.” (TMQ 65:6) which is general, and it is reported in Al- 
Bukhari from Abu Hurayrah that the Messenger & said 
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“Allah said: I am against three on the Day of 
Judgement...and a man who employed a worker and gets the 
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full work out of him, but does not pay him his wage.” which is 
general and not specific to the wage of Muslims. The Messenger 
* employed a man from Bani Al-Dayl who was upon the religion 
of his people, which indicates the permissibility of employing a 
non-Muslim in the same way as a Muslim. And in the same 
manner it is permitted to employ a woman in the same way that it 
is permitted to employ a man due to the generality of the 
evidences as well. Accordingly, it is permitted for a woman to be 
the manager of a department in a state department, and to be a 
civil servant in them, and it is permitted for a non-Muslim to be a 
manager of a department from the state departments as well as to 
be a civil servant, since they are employees, and the evidences for 
employment are general. 


Article 99 


A general manager has to be appointed for each office; and 
every department and administration has a manager who is 
responsible for its management, and is directly responsible for 
it; and they are accountable in terms of their work to whoever 
is in charge of the highest post of their offices, departments or 
administrations; and they are accountable in terms of their 
adherence to the general rules and systems by the governor 
and ‘Amil. 


In order for the offices, departments, and administration to 
work they must have managers. Therefore, every office has a 
general manager who is directly in charge of managing the office 
affairs, and is responsible over all of the departments and 
administration that come under it. Each department and 
administration has an appointed manager who is directly 
responsible for it, and for all that comes under it in terms of 
branches and sections. 
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This is with respect to establishing the administration of 
offices, or establishing the Diwan, however, with respect to the 
responsibility of these civil servants, they are employees, and at 
the same time they are citizens, and so from one angle they are 
employees, in other words, from the angle of undertaking their 
work, they are accountable to their department head, or manager. 
And from the angle that they are citizens, they are accountable to 
the rulers from the governors and assistants, and in front of the 
Khalifah, and they are restricted by the Shari’ah rules, and the 
administrative systems. 


Article 100 


The managers in all departments, administrations, and 
divisions are not dismissed except for reasons connected with 
the administrative systems, but it is permitted to transfer 
them between posts or to suspend them from working. Their 
appointment, transfer, suspension, discipline, and removal are 
all done by whoever is in charge of the highest post of their 
office, department, or administration. 


This is taken from the rules of employment, since if the 
employee is employed for a period it is not correct to remove him 
from what he has been employed to do, but it is possible to vacate 
him from the work, which is called suspension. However in this 
situation he deserves his pay, since employment is from the 
binding contracts and not the permitted contracts, so if the 
employment contract is contracted then the contract is binding 
upon both parties. As for the adherence to the administrative 
systems, this is like the conditions of employment, and so it is 
necessary to fulfil them; the Messenger said 
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“The Muslims will be bound by their conditions” 


reported by Abu Dawud from Abu Hurayra, and in the report by 
Al-Hakim and Al-Daraqutni from ‘Aisha (ra): 
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“The Muslims will be bound by their conditions”. As for 
transferring the person between posts, this is according to the 
contract of employment, so the one who is employed to dig a 
ditch is not transferred to building houses, and the state 
departments are the same manner. If someone is given a general 
appointment for a specific work, then it is permitted to transfer 
him from place to place in that work, and if he was given a 
general appointment, then it is permitted to transfer him without 
any restrictions; in other words, his transfer is carried out 
according to the contract of appointment. 


Article 101 


The civil servants other than the managers are appointed, 
transferred, suspended, disciplined, and removed by the one 
who is in charge of the departments, administrations or 
divisions. 


The civil servants in the state are all employees, in 
accordance with the rules of employment. Their appointment and 
removal, transfer and discipline, are done by the one responsible 
for the highest administration of their offices, departments or 
administration. 


This is based on the rules regarding employment, since it 
is obligatory to adhere to whatever is necessitated by their 
contract, just as it is obligatory upon him to adhere to what he was 
contracted for, since the contract is binding upon both parties 
upon what they agreed, so if the employee is employed for a 
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period, it is not valid to remove him from what he was employed 
to do for the defined period. 


As for the adherence to the administrative systems, this is 
considered from the conditions of employment that must be 
adhered to. He & said, 
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“The Muslims will be bound by their conditions’ 
(reported by Abu Dawud from Abu Hurayrah). With respect to 
transferring the civil servants from one task to another, this falls 
under the employment contract and so it is treated according to 
the contract when appointed. 
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The one responsible to appoint, discipline and remove 
them is the one who is in charge of the highest administration of 
their offices, departments, and administrations, since he is the one 
who is responsible for the office they work in, and is the one who 
has the power that is necessitated by the responsibility he has 
been assigned to. 
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The Treasury (Bayt Al-Mal) 


Article 102 


The treasury (Bayt Al-Mal) is the administration responsible 
for the revenues and expenditure in accordance with the 
Shari’ah rules in terms of their collection, storage and 
spending. The head of the office of the treasury is called the 
Treasurer of the Treasury (Khazin Bayt Al-Mal). The offices 
in the provinces fall under it and the head of each office is 
called the Trustee of the Treasury (Sahib Bayt Al-Mal). 


Bayt Al-Mal is a noun made from a genitive construction. 
It is used to mean the place where the state’s revenues are kept 
until they are spent. It could mean the authority responsible for 
receiving and spending the funds entitled for Muslims. 


We have adopted — as we explained earlier - that the 
governor is given a special authority that excludes the army, 
judiciary and funds. Thus, the whole army will be a central 
department (presided over by the Amir of Jihad). The judiciary 
will be a central department (known as judiciary) and the entire 
funds form a central department (known as the treasury), which is 
separate from any other organisation in the State, and is 
subordinate to the Khalifah as are the other organisations. 


This is in addition to the fact that there are abundant 
evidences that the treasury was under the direct authority of the 
Messenger ® or the Khalifah, or whoever he appointed to preside 
over it. The Messenger of Allah & would sometimes deal directly 
with the funds and he ® had a safe. He © used to receive the 
funds, distribute them, and spend them in their due place. On 
other occasions he ® used to appoint somebody to take care of 
that. This is what the righteous Khulafaa’ used to do after him &, 
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where they either took charge of the treasury by themselves, or 
they delegated others to do that on their behalf. 


The Messenger of Allah # used to place the funds in the 
mosque, as Al-Bukhari narrated from Anas, he said: 
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“Some funds were brought to the Prophet = from 
Bahrain. He said: ‘Spread it out in the mosque.’” 


He would sometimes put it in one of the rooms of his 
wives, as it was narrated by Al-Bukhari from Uqbah, he said: 
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“I offered the ‘Asr prayer behind the Prophet® at 
Medina. When he _ finished the prayer with Taslim, he got up 
hurriedly and went out by crossing the rows of the people to one 
of the dwellings of his wives. The people got scared at his speed . 
The Prophet® came back and found the people surprised at his 
haste and said to them, "I remembered a piece of gold lying in 
my house and I did not like it to divert my attention from Allah's 
worship, so I have ordered it to be distributed (in charity) ”. 


With respect to keeping it in a safe - Muslim narrated from 
Umar (ra) that he said: 
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“So I said to her, ‘Where is the Messenger of Allah 
&?? She said ‘He is in his safe in the wooden oriel.’ I gazed in 
the safe of the Messenger of Allah % and I suddenly saw an 
amount of barley of about one sa' (a small cubic measure) and 
equal to that of tree fruits used for juice on one side of the 
room. I saw as well an un-tanned skin hanging in the room. My 
eyes wept. The Prophet said ‘What makes you weep, son of Al- 
Khattab?’ I said ‘O Prophet of Allah! Why I should not weep 
when this mat has influenced your side and this is your safe in 
which I do not see except that which I see...’.” 


At the time of the righteous Khulafaa’, the place in which 
funds were kept came to be known as Bayt Al-Mal. Ibn Sa‘d 
mentioned in Al-Tabaqat from Sahl Ibn Abu Hathmah and others: 
“Abu Bakr used to have a house in Al-Sanh not guarded by 
anybody. So it was said to him, ‘Why do you not put somebody to 
guard it?’ He said, ‘It has a lock.’ He used to give out that which 
was in it until it became empty. When he moved to Madinah, he 
moved it and placed it in his house.” Hinad narrated in Al-Zuhd 
with a good chain from Anas, he said: “A person came to Umar 
and said, ‘O Leader of the Believers! Support me for I want to go 
in Jihad. Umar replied, ‘Hold his hand and take him to Bayt Al- 
Mal so he can take the funds he wants.” In Al-Sunan Al-Kubra by 
Al-Bayhaqi, which was authenticated by Ibn Hajar from ‘Abd 
Allah b. Wadi‘ah, said: “Salim, the servant of Abu Hudhayfah, 
was a servant to a woman from us called Salma bint Ye’ar, she 
freed him in her days of Jahiliyyah. When he was killed in Al- 
Yamamah, his heritage was brought to Umar Ibn Al-Khattab. So 
he called upon Wadi‘ah Ibn Khidham and said, ‘This is the 
heritage of your servant, and you deserve it more.’ He said, ‘O 
Leader of the Believers. Allah has made us of no need to him. Our 
woman has freed him unrestricted; so we do not want to bring 
disgrace to ourselves, (or to bring loss upon us) from his matter.’ 
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So, Umar put his inheritance wealth in the Bayt Al-Mal.” Al- 
Bayhaqi and Al-Darimi narrated, and Ibn Hazm authenticated it: 
“Sufyan b. ‘Abd Allah b. Rabi’ah Al-Thaqafi found a leather bag 
and brought it to Umar b. Al-Khattab. He said, ‘Announce it for 
one year; and if it was recognised (by someone) then give it (to 
them), otherwise it is yours.’ No body recognised it, so he met 
him the next year and mentioned it to him. Umar said, ‘It is yours, 
for the Messenger of Allah & ordered us to do that.’ He said, ‘I 
do not want it.” Umar took it and put it in the Bayt Al-Mal.” A]- 
Darimi and Ibn Abi Shaybah narrated from ‘Abd Allah b. Amr 
who said: “A servant passed away at the time of Uthman without 
having a relative. So, he ordered that his wealth be put in Bayt Al- 
Mal.” Ibn ‘Abd Al-Barr narrated in Al-Istidhkar from Anas Ibn 
Sirin “Ali used to divide the funds until the Bayt Al-Mal became 
empty, then he would wash it and sit inside.” 


This is in regards to the first meaning of Bayt Al-Mal, 
which is the place. With regards to the second meaning, which is 
the responsible authority, this is necessitated by the fact that the 
funds are sometimes not kept in a place, such as the lands, oil 
wells, gas wells, mines, and the charity funds that are taken from 
the wealth and paid to its deserving people without being kept in a 
place. The Bayt Al-Mal is sometimes used to mean the responsible 
authority as narrated by Al-Bayhaqi in Sunan, Ahmad in AI- 
Musnad, and ‘Abd Al-Razzaq in His Musannaf, from Lahiq Ibn 
Hameed “Ibn Mas’ood was sent to preside over the judiciary 
and Bayt Al-Mal.” It would not mean that Umar (ra) sent him as a 
doorman to the Bayt Al-Mal, but rather he meant that he was 
responsible to collect and spend the funds. This is the same 
meaning as narrated by Ibn Al-Mubarak in Al-Zuhd from Al- 
Hasan, when the leaders of Basra came with Abu Musa AI- 
Ash‘ari and requested him to assign food for them. He said, in 
concluding his words to them: ‘O Leaders! I have assigned two 
sheep and two patches of arable land to you from the Bayt AI- 
Mal’; thus it can mean the responsible authority. 
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The one that disposes of the revenues and deals with the 
expenses of Bayt Al-Mal is the Khalifah. 


The Messenger of Allah ® was the one that received the 
donations of “Uthman (ra) to the army of hardship (‘Usrah) in his 
lap. Ahmad narrated and Al-Tirmidhi reported a narration - they 
considered it to be Hasan Gharib, and Al-Hakim authenticated it 
and Al-Dhahabi agreed with him - from ‘Abd al Rahman b. 
Samrah that he said: 


WE ell Ss Ge oS Gs it Be ei Sy SUS 28 SK sey 
(Sle WS cage Aas ab Us OWE Gil 4 


“Uthman came to the Prophet ® with one thousand 
dinars when he prepared the Army of the Hardship (Tabuk) and 
he emptied it in the lap of the Prophet *. He said the Prophet 
& started to turn them around and say: ‘Uthman will not be 
harmed by any work he does after today, and he repeated it 
many times”. He & used sometimes to divide them by himself. 
Al-Bukhari narrated from Anas: 
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“Funds from Bahrain were brought to the Prophet =. 
He said ‘spread them out in the mosque’. When he finished the 
prayer, he sat down close to them and left nobody he saw 


without giving him... when the Messenger of Allah ® stood up, 
there was not a single dirham left with them”. 


Abu Bakr (ra) took responsibility of dividing by himself 
the funds coming from Bahrain. Al-Bukhari narrated from Jabir 
who said: 
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“The Messenger of Allah = said: ‘If funds come from 
Bahrain, I will give you thus and thus and thus. When the 
Messenger of Allah ® died and the funds came from Bahrain, 
Abu Bakr ordered somebody to call: Whoever has some debt or 
something with the Messenger of Allah ® let him come to us. I 
went to him and said: the Messenger of Allah = said: ‘for me is 
thus and thus, so he gave me (of money) three times...’” 


In the narration mentioned above of Sufyan Al-Thagafi 
regarding the leather bag which he found and announced to Umar 
(ra): “Umar took it and put it in the Bayt Al-Mal”. Al-Shafi‘i 
reported in Al-Umm “More than one of the scholars told us that 
when the spoils of Iraq reached Umar Ibn Al-Khattab, the trustee 
of the Bayt Al-Mal told him, ‘let me put them in the Bayt Al-Mal’. 
He said: ‘No! By the Lord of the Ka’bah, it will not be kept in any 
house until I have divided it.’ So he ordered it should be put in the 
mosque, and leather mats were put on top of it and men from the 
Muhajir and Al-Ansar guarded it. In the morning, Al-‘Abbas b. 
‘Abd Al-Muttalib and ‘Abd Al-Rahman b. ‘Awf went out with 
him, he was either holding the hand of one of them, or one of 
them was holding his hand. When they saw him, they removed 
the leather mats away from the funds. So, he saw a scene he never 
saw before. He saw the gold, sapphire, crystals, and pearl 
sparkling and he cried. One of them said to him, ‘By Allah! This 
is not a day of crying, rather a day of praising and delight.’ He 
said ‘By Allah! I did not think of it your way. Rather, such funds 
will not increase in any people except their harm falls between 
them.’ Then he turned to the Qiblah, rose up his hands and said, 
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‘O my Lord! I seek protection with you from being allured, for I 
hear You (swt) saying: 


€@ otk Yes | Bie) 


“But those who deny Our signs - We will progressively 
lead them [to destruction] from where they do not know. ”. 
(TMQ 7:183). Then he said, ‘Where is Suragah Ibn Ja’sham?’ He 
was brought to him while his arms were hairy and slim. He gave 
him the two bracelets of Kisra. He said, ‘Wear them’ and he did. 
He then said, ‘Allah is great.’ He said, ‘Allah is Great’ He said, 
‘Say all Praise is to Allah, who wrested them from Kisra Ibn 
Hirmiz and dressed Suraqah b. Ja‘sham with them, a Bedouin 
from Bani Midlij.” He started to turn over the funds with a stick 
and said, ‘Indeed the one that rendered that is honest.’ A man said 
to him, ‘Let me tell you, you are the trustee of Allah (ameen), and 
they render to you that which you rendered to Allah. So, if you 
reveled they would revel.’ He said, ‘You said the truth.’ then he 
distributed it”. We mentioned before also the narration of ‘Abd 
Allah b. Amr as reported by Al-Darimi “A servant passed away at 
the time of Uthman without having a relative. So, he ordered that 
his wealth be put in Bayt Al-Mal”’. This is aside from the narration 
of Anas Ibn Sirin in Al-Istidhkar that “Ali used to divide the funds 
until the Bayt Al-Mal became empty, then he would wash it and 
sit inside (on the floor).” 


The Messenger of Allah & would sometimes appoint one 
of his & companions to preside over the division of the funds, or 
he & used to appoint him over some of the issues of the funds. 
Al-Bukhari reported a narration from ‘Ugbah that the Messenger 
of Allah & said: 
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“I remembered a piece of gold Lying in my house and I 
did not like it to divert my attention from Allah's worship, so I 
have ordered it to be distributed (in charity).”The narration of 
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Ibn Shihab, as reported by Ibn Abi Shaybah through a narration 
considered Hasan by Al-Hafiz Ibn Hajar Al-‘Asqalani, Al- 
Mundhiri and Al-Haythami says: 
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“The Messenger of Allah entered the safe of Bilal in 
which he put the Sadagah (charity) and found in it a heap of 
dates, so he said, ‘What are these dates, O Bilal?’ He said ‘O 
Messenger of Allah, I took it for your hard times.’ He said, ‘Do 
you feel safe from waking up and finding it fume in Hell? 
Spend and do not fear reduction or stinginess from the Owner 
of the Throne.’” And also in the narration: “Abd al Rahman b. 
‘Awf used to take charge of the Sadaqah of camels and sheep at 
the time of the Messenger of Allah ®, and Bilal used to take 
charge of the Sadaqah of fruits; while Mahmiyyah Ibn Juz’ used 
to take charge of the fifth (of the Messenger of Allah and his 
household)”. And Khalifah said: “And Bilal was responsible for 
his expenses”. 


Ibn Hibban reported in his Sahih from ‘Abd Allah b. 
Lahya Al-Huzani, who said: “I met with Bilal, the Mu’adhin of 
the Messenger of Allah ® and said, ‘O Bilal! How much were the 
expenses of the Messenger of Allah &?’ He replied, ‘He did not 
have anything. I was the one that took care of that since he was 
sent as a Messenger till the day he ® passed away. If a Muslim 
came to him and he & saw him not dressed he ordered me to rush 
and borrow some money so as to buy him a cloak to dress him 
and also feed him’”. Muslim reported from Abu Rafi‘, the servant 
of the Messenger of Allah &, who said: 
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“The Messenger of Allah * borrowed a young camel. 
Then he received some camels of the Sadaqah. He ordered Abu 
Rafi‘ to repay the man his young camel. I said: I did not find in 
the camels except a four year old good camel. The Messenger of 
Allah * said: give it to him, for the best people are those who 
are best in repayment”. 


It is also mentioned in the narration of Ibn Abbas, which is 
agreed upon: Pat when the Messenger of Allah & sent Mu’adh 
to Yemen, he & said: 
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“And if they obey you in that, tell them that Allah has 
enjoined on them five prayers in each day and night. And if they 
obey you in that tell them that Allah has made it obligatory on 
them to pay the Zakat which will be taken from the rich among 
them and given to the poor among them. If they obey you in 
that, then avoid taking the best of their possessions, and be 
afraid of the invocation of an oppressed person because there is 
no screen between his invocation and Allah”. It is also reported 
in Muslim from Abu Hurayrah 
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“that the Messenger of Allah & sent Umar to collect the 
Sadaqah”. 
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The Righteous Khulafaa’ followed him ® in his & 
method, so they used to appoint some other people to run the 
affairs of funds. Ibn Ishaq and Khalifah said: “Abu Bakr 
appointed Abu ‘Ubaydah b. Al-Jarrah in charge of Bayt Al-Mal, 
and then he sent him to Al-Sham”. Al-Dhahabi said commenting 
on the life of Mu’ayqib that “Abu Bakr and Umar appointed him 
in charge of the Bayt Al-Mal”. In Ibn Kathir’s Al-Bidayah wa ‘l- 
Nihayah he mentioned from ‘Abd Allah b. Zubayr “The 
Messenger of Allah ® used ‘Abd Allah b. Al-Argam b. ‘Abdu 
Yaghuth as a scribe, and he used to reply to the Kings on his 
behalf, and it was mentioned that he used to order him to write to 
some of the Kings and would stamp what he read to him due to 
the trust he had with him, and he wrote to Abu Bakr and made 
him responsible for the Bayt Al-Mal and Umar b. Al-Khattab 
consented to that”. Ibn Sa‘d narrated in Al-Tabagat and Ibn Hajar 
in Al- ‘Tsabah that the treasurer of Umar (ra) was his servant Yasar 
Ibn Numayr. Ahmad in his Musnad and ‘Abd Al-Razzaq in AI- 
Musannaf reported from Lahiq b. Hamid that he said, “And he 
sent Ibn Mas‘ud in charge of judiciary and Bayt Al-Mal’, meaning 
to Kufa. Khalifah reported from Malik Ibn Anas from Zayd b. 
Aslam that “Umar appointed ‘Abd Allah b. Arqam in charge of 
the Bayt Al-Mal’. Ibn Khuzymah reported in his Sahih from 
‘Urwah b. Al-Zubaiyr that “‘Abd Al-Rahman b. ‘Abd Al-Qari 
said, ‘I was in charge of the Bayt Al-Mal at the time of Umar b. 
Al-Khattab”. Ibn Hajar narrated in Al-Fateh in the context of 
speaking about the virtues of ‘Abd Allah b. Mas‘ud: “And he was 
appointed by Umar and ‘Uthman in charge of the Bayt Al-Mal in 
Kufa”. Al-Jahshayari mentioned in Al-Wuzara’ wa ’I-Kuttab “that 
‘Abdullah b. Arqam Ibn ‘Abdu Yaghuth, one of the scribes of the 
Prophet, used to run the Bayt Al-Mal to him”, meaning to 
‘Uthman (ra). Al-Hakim mentioned in Al-Mustadrak from A\I- 
Zubayr Ibn Bakkar that, “Abdullah Ibn Al-Arqam Ibn Abdu 
Yaghuth was in charge of Bayt Al-Mal at the time of Umar and 
the beginning of the authority of Uthman till he passed away; and 
he had some companionship (with the Messenger)”. Ton ‘Abd AI- 
Barr said in Al-Isti’ab: “Zaid Ibn Thabit was in charge of the Bayt 
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Al-Mal during the Khilafah of Uthman; Zaid used to have a slave 
called Wahib, Uthman saw him helping them in the Bayt Al-Mal, 
so he said: ‘Who is this?’ Zayd replied, ‘A slave to me.” Uthman 
said, ‘I see that he helps the Muslims, and he is entitled for a 
right, and I allocate it to him.’ So he allocated to him two 
thousand. Zayd said, ‘By Allah, you cannot allocate two thousand 
to a slave’, so he allocated to him one thousand”. Al-Sadfi 
mentioned in the book about the scholars of Egypt and the 
companions of the Messenger of Allah & who entered it: “Abu 
Rafi‘ was referred after that to ‘Ali b. Abi Talib, so he put him in 
charge of Bayt Al-Mal in Al-Kufa’”’. Ibn ‘Abd Al-Barr said in Al- 
Isti’ab: “‘Ubayd Allah b. Abu Rafi‘ was a treasurer and secretary 
to ‘Ali’. Al-‘Ayni mentioned in ‘Umdat Al-Qari': “‘Abd Allah b. 
Wahb Al-Suwa’i, ‘Ali used to honour him, love him and trust 
him, so he was put in charge of Bayt Al-Mal in Kufa”. ‘Ali 
appointed Ziyad in charge of Basra. Al-Jahshiyari said: “When he 
left Basra, he placed him in charge of Al-Kharaj and Diwan". 


The treasury (Bayt Al-Mal) can be divided into two parts: 
Revenues: It includes three registers (Diwan): 


¢ The register of the booty and Kharaj: This includes the spoils 
of war, Kharaj, lands, Jizya, booties and taxes. 


¢ The register of the public property: This includes oil, gas, 
electricity, minerals, seas, rivers, lakes, springs, forests, pastures 
and Hima (protected lands). 


¢ The register of Sadagah: This includes Zakah of money, 
merchandise, harvest and fruits, camels, cows and sheep. 


Expenditure: This includes eight registers: 
¢ The register of the Dar Al-Khilafah. 
* The register of the State’s services. 


¢ The register of grants. 
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¢ The register of Jihad. 

¢ The register of expenses of Sadagah. 

¢ The register of expenses of public property. 
* The register of emergency. 


¢ The register of general budget, general accounting and 
general inspection. 
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The Media 


Article 103 


The institution of the Media Office is responsible for drawing 
up and executing the political media strategy for the State in 
order to support the interests of Islam and the Muslims. 
Internally, it works to build an Islamic society that is strong 
and cohesive, and it refutes that which is malicious while 
confirming that which is good. In external affairs it is to 
promote Islam during peace and war, in a manner that 
explains the greatness of Islam, its justice and the strength of 
its army, and expose the corruption and oppression of 
manmade system and the weakness of its army. 


Media is one of the important matters for the call to Islam 
(Da’wah) and the State. It is not one of the interests of the people 
that are under the authority of the department of peoples’ affairs. 
Rather, it is directly connected to the Khalifah as an independent 
institution, just like any of the institutions of the State. 


The presence of a distinguished media policy that presents 
Islam strongly and effectively would provoke the minds of the 
people to turn toward Islam, to study it and to think about it. It 
also facilitates the annexation of Islamic lands to the Khilafah 
State. Furthermore, there are many issues of media which are 
closely related to the State and they cannot be published without 
the Khalifah's instruction. This is manifested in the military 
matters and related issues, such as the movement of the armies, 
and the news of victory and defeat and the military industries. 
This type of news must be linked directly to the Jmam so he can 
decide which news has to be concealed and which news must be 
announced and advertised. 


The evidence for this is the Book and the Sunnah. 
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With regards to the Book, His (swt) saying: 
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“And when there comes to them information about 
[public] security or fear, they spread it around. But if they 
had referred it back to the Messenger or to those of authority 
among them, then the ones who [can] draw _ correct 
conclusions from it would have known about it.” (TMQ 4:83) - 
the subject of the verse is the news. 


With regards to the Sunnah it is the narration of Ibn 
‘Abbas about the conquest of Makkah as is reported by Al-Hakim 
in Al-Mustadrak, described as authentic based on the condition of 
Muslim, and Al-Dhahabi confirmed that. The narration mentions: 
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“The news was obscured from Quraysh; so the news of 
the Messenger of Allah * would not reach them, and nor would 
they know what he is planning regarding them”. There is also 
the Mursal (narration not directly connected to the Messenger 
rather the name of a companion is missing) of Abu Salamah as 


reported by Ibn Abi Shaybah, which mentions: “Then the Prophet 
& said to ‘Aisha: 
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‘Prepare me, and do not tell anyone about it...and then 
he commanded that the highways be obstructed, and so the 
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people of Makkah were kept in the dark and no news reached 
them.’” 


There is also the narration of Ka’b which is agreed upon 
regarding the Battle of Tabuk (the expedition of Hardship) which 
says: 
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“The Messenger of Allah = never intended an 
expedition without alluding to something else, until he made 
during a very hot weather, a distant place, a desert and a huge 
enemy. So, he explained to the Muslims their matter to be ready 
for their raid, and he thus informed them of the destination he 
wants.” 


There is also the narration of Anas as reported by AI- 
Bukhari 
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“The Prophet & announced the death of Zayd, Ja'far 

and Ibn Ruwaha before the news of their death reached him. He 

said: Zayd took the flag but he was killed, then Ja'far took it 

and he was killed, then Ibn Ruwahah took it and he was killed; 

he said that while he was crying. Lastly one of the swords of 
Allah took it till Allah granted them victory.” 


Some of the applications of this rule at the time of the 
Righteous Khulafaa’ is that which is narrated by Ibn Al-Mubarak 
in the subject of Jihad; Al-Hakim reported in Al-Mustadrak - and 
he considered it authentic based on the condition of Muslim, 
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which Al-Dhahabi confirmed - from Zayd b. Aslam from his 
father from Umar b. Al-Khattab (ra) “that he was informed that 
‘Abu ‘Ubaydah was surrounded and the enemy rallied against 
him. So, Umar wrote to him, ‘Peace is upon you. After that, there 
is not any difficulty that befalls a believer except Allah made for 
him a way out of it; and never a hardship would defeat two eases.’ 


SL tL ABs Uys les Neel Its coal le) 
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“O you who have believed, persevere and endure and 
remain stationed and fear Allah that you may be successful. ” 
(TMQ 3:200) He said: Abu ‘Ubaydah wrote to him, “Peace is 
upon you, after that Allah says in His Book: 


as 
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“Know that the life of this world is but amusement 
and diversion and adornment and boasting to one another 
and competition in increase of wealth and children .” (TMQ 
57: 20). He said, then Umar went out holding his letter, sat on the 
pulpit and read it to the people of Madinah and said, “O people of 
Madinah! Abu ‘Ubaydah expresses to you that you should show 
interest in Jihad.” 


There are other types of news which have no direct 
connection to the State, and do not require the direct opinion of 
the Khalifah, such as the daily news, the political, cultural, and 
scientific programmes, and the international affairs. Though these 
may interfere with the viewpoint of life in some parts, and with 
the view of the State towards international relations, but despite 
that the type of State control over them differs from the first type 
of news. 
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Accordingly the media institution must contain two main 
departments: 


The first: Its task is related to news that has connection with the 
State, such as the military matters, the military industry and 
international relations, and so on. 


The task of this department is the direct supervision of such news. 
So, such news is not broadcasted in the state media or the special 
sources of media except after their presentation to the institute of 
media. 


The second: is related to other news; and its supervision of them 
is not direct. Both state and private media do not need any 
permission for presenting such news. 


Article 104 


The media owned by any citizen of the State does not require 
a permit; rather they are simply required to inform the media 
office, such that the office knows about the media means that 
are being established. The owner and the editors of any media 
means are responsible for every article they publish and are 
accounted for anything which contradicts the Shari’ah in the 
same manner as any other citizen. 


Sources of media do not require any permission for work. 
Rather, every citizen in the Islamic State is allowed to set up a 
source of media, whether written, audio or visual. He must only 
inform the media institution about the media outlet he wishes to 
establish. 


He also needs permission for publishing the news 
connected with the State, as mentioned above. With regards to the 
other news, he can publish it without prior permission. 
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In all cases, the owner of the media outlet is responsible 
for the information he publishes, and he will be accounted for any 
violation of the Shari’ah like any other citizen. 
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The Ummah Council (The Consultation (Shura) and 
Accounting (muhasabah)) 


Article 105 


The individuals who represent the Muslims’ views to the 
Khalifah are the Ummah Council, and the individuals who 
represent the people in the provinces are the Provincial 
Councils. It is permitted for non-Muslims to be members in 
the Shura council for the sake of raising any complaints 
against any oppression by the rulers or misapplication of the 
laws of Islam. 


This is a Council formed by individuals representing the 
opinion of the Muslims at large, to which the Khalifah can refer 
to, in order to consult on various issues. They in turn are the 
representatives of the Ummah in holding the rulers accountable. 
This is deduced from the Messenger of Allah’s * consultation 
with some men from the Ansar and the emigrants who 
represented their people. It is also derived from the Messenger’s 
* assigning some of his companions for consultation (Shura). He 
used to refer to them more than others for seeking opinion, such 
as Abu Bakr (ra), Umar (ra), Hamza (ra), ‘Ali (ra), Salman Al- 
Farisi (ra), Hudhayfah (ra).... 


It is also deduced from the fact that Abu Bakr (ra) 
designated some men from the Muhajir and the Ansar for seeking 
their opinion when something happened. The people of the 
consultation (Shura) at the time of Abu Bakr (ra) were the 
scholars and the people capable of giving legal edicts. Ibn Sa’ad 
reported from Al-Qasim: 
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“when something happened and Abu Bakr wanted to 
consult the people of opinion and the people of jurisprudence, 
he called from the emigrants and the Ansar. Umar, ‘Uthman, 
‘Ali, ‘Abd Al-Rahman b. ‘Awf, Mu’adh b Jabal, ‘Ubay b. Ka‘b 
and Zayd Bin Thabit. They all used to give their opinion during 
the Khilafah of Abu Bakr. People would also take their legal 
edicts (fatwa) from them. When Umar became Khalifah, he also 
called these people’. There are also evidences that call upon the 
Muslims to account the rulers. Muslims exercised such 
accounting as happened at the time of the Righteous Khulafaa’. 
As the Ummah is allowed to be represented in consultation 
(Shura), she is also allowed to be represented in accounting. All 
of this indicates that it is allowed to have a special council that 
represents the Ummah in accounting and in the consultation that 
is established by the text of the Quran and Sunnah. It is called the 
Ummah Council because it represents the Ummah in consultation 
and accounting. 


It is permitted for non-Muslim citizens to be members of 
the Council, in order to file complaints against any injustice 
perpetrated against them by the rulers or against any 
misimplementation of Islam upon them or the lack of services to 
them or the like. 


Article 106 


The members of the Provincial Councils are directly elected 
by the people in their provinces, and the number of members 
of any Provincial Councils is decided according to the ratio of 
the inhabitants in such province to the whole population of 
the State. The members of the Ummah Council are elected 
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directly by the Provincial Councils. The start and end of the 
terms of the Ummah Council are the same as those of the 
Provincial Councils. 


The members of the Ummah Council are elected and not 
appointed. They are representatives of the people to voice the 
opinions of the public and the representative should be chosen by 
the person whom he represents and should never be imposed upon 
him. Furthermore, the members of the Ummah Council are 
representatives of the people’s opinions, whether they are 
individuals or groups; so to know the representative of people in a 
large area, and those peoples who are not well known, does not 
come about unless this representative is chosen by them. Also, the 
Messenger of Allah * did not choose those whom he consulted 
based on their ability, competence and personalities; rather he 
chose them because they were chiefs among their people, 
regardless of their ability and competence; in the second Bay’a of 
Al-‘Aqabah, the Muslims who gave him the Bay’a were not 
known to him and this is why he left the matter of choosing the 
chiefs to them, by saying: 


cae le Opi 528 ah pe oh yt sh 


“Choose from among you twelve leaders (Nagibs) who 
will be responsible for themselves and their people” (as reported 
in the Sirah of Ibn Hisham from Ka’b b. Malik). 


We can thus conclude from the fact that the members of 
the Ummah Council represent the opinion of the Muslims at large, 
and since the reason (‘///ah) for which the Council is founded is 
to represent the individuals and groups in voicing their opinions 
and in holding the rulers accountable, and since this cannot be 
achieved if the persons were not known (to the Khalifah) unless 
there was a general election, all of this proves that the members of 
the Ummah Council should be elected and not appointed. 


The method of election is as follows: 
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1. In accordance with Article 56, a Provincial Council is elected 
for two goals: The first is to provide necessary information to the 
governor (Wali) about the situation and needs of the province 
(Wilayah). The purpose of that is helping the governor in 
conducting his task in a way that provides a comfortable and 
secure life for the people of the province and facilitates the 
fulfillment of their needs and the provision of their services. The 
second is to express contentment or complaint about the 
governance of the governor over them. This is because the 
complaint of the majority of the council of the province against 
the governor obliges his removal. This means the reality of the 
Provincial Council is administrative for helping the governor by 
informing him of the reality of the province and for expressing the 
contentment or complaint about him. All of this motivates him to 
improve his work. This council has other mandatory powers such 
as those of the Ummah Council, as explained below. 


2. In accordance with Article 105 and the previous explanation, 
an Ummah Council is set up (for consultation and accounting), 
which must be elected by the Ummah and representative of her. It 
has mandatory powers which will be explained in the next article. 


3. This means there will be election for selecting the members of 
the Provincial Council and another election for the members of 
the Ummah Council. 


4. To facilitate the election process and save the citizens from 
repeated elections, we adopt the election of the Provincial 
Councils first, then those who won in the Provincial Councils 
would gather and elect from among themselves the Ummah 
Council. This means the Provincial Council would be directly 
elected by the Ummah, while the Ummah Council would be 
elected by the Provincial Councils. Hence, the beginning and end 
of the term of the Ummah council is the same as that of the 
Provincial Councils. 


5. One that is elected from the Provincial Councils to the Ummah 
Council is replaced by the one with the highest votes among those 
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who failed in the elections of the Provincial Councils. A lot is cast 
between those who got the same number of votes. 


6. The people of the Dhimmah elect their representatives in the 
Provincial Councils and these representatives elect their 
representatives in the Ummah Council. All of this takes place at 
the same time of the election of the Provincial Councils and the 
Ummah Council in the State. 


Consequently, a law has been prepared that takes into 
consideration the matters mentioned, and explains the measures 
used for the election of the Provincial Councils and the Ummah 
Council. 


Article 107 


Every citizen who is adult and sane, has the right to be a 
member of the Ummah Council or the Provincial Council, 
whether they are male, female, Muslim or non Muslim; the 
non-Muslim member is restriced to raising complaints 
regarding the oppression of the rulers or the misapplication of 
the laws of Islam. 


Any Muslim who holds the citizenship of the State, 
provided he is mature and sane, has the right to be a member of 
the Ummah Council, irrespective of whether they were male or 
female. This is because the Council of the Ummah has no 
mandate to rule and it does not come under the narration that 
prevents the woman from becoming a ruler. It is rather within the 
issue of consultation (Shura) and accounting, which is a right for 
both men and women. In the thirteenth year of the Messenger of 
Allah’s & Prophethood, in other words, in the year he emigrated, 
there came to him * seventy-five Muslims, among whom were 
two women, and they all gave him the Second Bay’a of Al- 
‘Aqaba, which was a Bay’a of war and fighting and a political 
Bay’a. Once they had all given their Bay’a, he said to all of them: 
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“Choose from among you twelve leaders (nagibs) who 
will be responsible for themselves and their people.” This is part 
of a long narration reported by Ahmad through Ka’b Bin Malik 
and it is an order from him * addressed to everyone, to elect 
from all who were present. He & did not specify the men nor 
exclude the women, neither in regard to who would select nor to 
who should be selected. The mutlag (unrestricted) rule should be 
taken as such, unless there is evidence that restricts it; and the 
‘Aam (general) rule should also be taken as such, unless there is 
evidence that specifies it. In this case the speech was unrestricted 
and general. No evidence of specification or restriction has been 
reported, which indicates that the Messenger of Allah & ordered 
the two women to elect the Nagibs, and gave them the right to be 
chosen as Nagibs from among the Muslims. 


The Messenger of Allah & sat once to take the Bay’a 
from the people, with Abu Bakr (ra) and Umar (ra) sitting with 
him, and both men and women gave him the Bay’a. This Bay’a 
was one for ruling, and not on Islam, for the women were already 
Muslims. After the Bay’a of the Redhwan in Hudaybiyah the 
women gave him their Bay’a too. Allah (swt) says: 
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“O Prophet, when the believing women come to you 
pledging to you that they will not associate anything with 
Allah, nor will they steal, nor will they commit unlawful 
sexual intercourse, nor will they kill their children, nor will 
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they bring forth a slander they have invented between their 
arms and legs, nor will they disobey you in what is right - then 
accept their pledge and ask forgiveness for them of Allah. 
Indeed, Allah is Forgiving and Merciful.” (TMQ 60:12) 


This Bay’a was also a Bay’a on ruling, as the Quran states 
that the women were believers, and the Bay’a was that they would 
not disobey him in any good thing. 


In addition to that, the woman has the right to represent 
and be represented in voicing an opinion. This is because she has 
the right to voice her opinion, so she can choose her 
representative; and moreover since deputyship does not 
necessitate being a man, she has the right to represent those who 
elect her. 


It was also confirmed that our master Umar (ra) used to 
seek the opinion of the Muslims when a problem faced him, 
whether it related to the rules of the Shari’ah or governing or any 
of the actions of the State. When a problem faced him he used to 
call the Muslims to the mosque, and he used to call the men and 
women, and seek the opinion of all of them. He withdrew his 
opinion when a woman opposed him regarding limitation of the 
dowry. 


Non-Muslims have the right, like the Muslims, to be 
represented in the Council of the Ummah, and to be 
representatives of their electorate in it, so as to express the 
opinion on their behalf regarding the misapplication of the rules 
of Islam upon them and the oppression of the ruler that might fall 
upon them. This is because Allah said 
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“So ask the people of the message if you do not know.” 
(TMQ 16:43). 


However, non-Muslims would not be allowed to voice 
their opinion in matters related to legislation, because the Islamic 
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legislation emanates from the Islamic belief (‘Ageedah). It is a 
host of practical divine rules deduced from their elaborate 
evidences, which treat human problems according to a specific 
viewpoint outlined by the Islamic belief. The non-Muslim 
embraces a doctrine that is alien and contradictory to the Islamic 
‘Ageedah and his viewpoint about life contradicts the Islamic 
viewpoint and ,therefore, his opinion is not sought in matters of 
legislation. 


The non-Muslim also does not have the right to elect the 
Khalifah, nor to participate in the short listing of the candidates 
from whom the Khalifah is to be elected, for he has no right in 
ruling. As for other matters that form part of the Ummah 
Council’s mandatory powers, he is just like the Muslim in these 
matters and in voicing an opinion regarding them. 


Article 108 


Shura (consultation) and Mashwarah (deliberation) is the 
taking of opinion in its absolute meaning, and it is not binding 
in legislation, definitions, and nor intellectual issues such as 
disclosing facts, nor technical and scientific issues; and it is 
binding when the Khalifah consults in any operational issue 
and the actions that do not require research and deep 
examination. 


Shura is from the verb shawara, which is to seek opinion 
and consultation, and it is said I sought Shura from him — is to 
seek Mashurah for him. 


Shura and Mashurah have the same meaning as 
Mashwara. In Lisan Al- ‘Arab it mentioned: it is said So and so is 
good Mashurah and Mashwarah, in two dialects. Farraa’ said: Al- 
Mashura comes from Mashwarah, and then it became Mashura 
for the sake of ease. And Al-Layth said: Al-Mashwara is on the 
form Mafa‘la derived from Al-isharah, and it is said: Mashura, 
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which is Shura and Mashura and similarly Mashwarah, and you 
say ‘I did Shura with him in an issue, and I sought Shura from 
him’, and it is mentioned in Mukhtar Al-Sihah: Al-Mashwarah is 
Al-Shura, and also Al-Mashurah, we say from it ‘Shaawarahu (I 
did Shura with him) in an issue, and I sought Shura from him’, 
with the same meaning. 


The origin of the legitimacy of Al-Shura is the order of Allah 
(swt) to His Messenger * to seek consultation with the Muslims 
when He (swt) said: 
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“And consult them in the matter.” (TMQ 3:159), and this 
indicates a request, and the indication that came with this request, 
which are reported in the texts, indicates that this is a request for 
something recommended. These texts are: 


1. Allah praises Shura through his praise of the believers, by 
making the issue of Shura linked to them: 
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“And whose affair is [determined by] consultation 


among themselves. ” (TMQ 42:38). 


2. The Messenger of Allah # would often consult (take 
Shura) from his companions in many issues, which 
indicates the extent of his ® concern to do it and how he 
® considered it important and useful and to teach the 
Muslims after him * to be careful to undertake it. Al- 
Tirmidhi reported from Abu Hurayrah: 
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“IT did not see anyone who took Shura (Mashura) from 
his companions more than the Messenger of Allah ”. 
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3. The order of Allah (swt) to His Messenger ** to conduct 
mashawara (consultation) with the believers, when He 
(swt) ordered him * to be kind and remissive towards 
them, and to seek forgiveness for them, when He (swt) 
said: 
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“So by mercy from Allah, [0 Muhammad], you were 
lenient with them. And if you had been rude [in 
speech] and harsh in heart, they would have disbanded 
from about you. So pardon them and ask forgiveness 
for them and consult them in the matter.” (TMQ 
32159); 


Accordingly the origin of the rule of Shura (consultation) is that it 
is recommended. 


However, when the Khalifah consults the Ummah 
Council, he must adhere to the opinion of the majority in practical 
affairs that do not require research and deep consideration, such 
as the internal affairs of the state linked to ruling, education, 
health, trade, industry, agriculture, and so on, and in the same 
manner when he is held accountable for actions which are being 
practically undertaken from these affairs and actions. This is 
derived from when the Messenger of Allah & left his & own 
opinion for the opinion of the majority in the issue of leaving 
Madinah to meet the army of the idol-worshippers in the battle of 
Uhud. This is despite the fact that the opinion of the Messenger & 
and the senior companions was to remain in Madinah and not to 
leave. It is also derived from his words to Abu Bakr (ra) and 
Umar (ra) 


KSEDE Ue By Bye 3 etaat! gly 


451 


“If the two of you agree on an issue I consult you on 
(Mashura) I will not differ with you” (as reported by Ahmad 
with a Hasan chain from ‘Abd Al-Rahman Bin Ghanam A\I- 
Ash’ ari). 


Whereas if the Khalifah consults the Council on anything 
else, such as consulting them on technical and conceptual issues 
that require research and deep consideration, or the affairs of war, 
insight and strategy, then the opinion of the majority is not 
binding and the Khalifah retains the right to make the decision. 
This is derived from the Messenger of Allah’s * acceptance of 
the opinion of Al-Hubab Bin Al-Munthir in specifying the place 
for the battle of Badr and not paying attention to the opinions of 
the companions; rather he did not even consult them regarding 
it. And it is also based upon the rejection of the opinion of the 
companions by Abu Bakr (ra) in regards to not fighting the 
apostates and those who withheld their Zakah at the beginning of 
his Khilafah. In the same manner, when the Council holds the 
Khalifah accountable for an action that has already been 
practically carried out, the majority opinion is not binding. 


Likewise, the opinion of the people is not sought 
regarding legislation, since the legislation is from Allah (swt) and 
not the people and consultation (Shura) in what Allah (swt) has 
legislated is only within the permitted (Mubah) issues, since in 
issues other than the Mubah there is no choice, rather it is 
compulsory to accept what is reported of obligations, 
recommended and disliked issues, or that which is prohibited. 
Therefore, the actions that there is consultation in are only those 
that fall under the permitted (Mubah) acts. 


Article 109 


Shura (consultation) is a right for the Muslims alone and the 
non-Muslims do not have a right to it. It is permitted for all of 
the subjects to put forward opinions, whether Muslim or not. 
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The fact that Shura is a right for the Muslims is proven by 
the two verses 
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“And consult them in the matter. ” (TMQ 3:159) and 
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“And whose affair is [determined by] consultation 


among themselves.” (TMQ 42:38) with respect to the Muslims, 
and His (swt) words 
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“So ask the people of the message if you do not know.” 
(TMQ 16:43) with respect to the non-Muslims. So Allah (swt) 
ordered the questioning of the People of the Book regarding 
whatever we do not know, and this is proof for the permissibility 
of taking their opinion, and if it is permissible to take their 
opinion it is permissible for them to be members of the Shura 
council. 


Article 110 


The issues which fall under consultation (Shura) are decided 
by the opinion of the majority without considering whether it 
is correct or incorrect. As for any other issues which fall 
under Shura, the correct opinion is sought without any 
consideration given to the majority or minority. 


The evidence for this is the actions of the Messenger =, 
since in the Battle of Uhud he © took the opinion of the majority, 
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while in the Battle of Badr he & took the opinion of Al-Hubab 
Bin Al-Munthir and left his & own opinion, and did not refer to 
the opinion of the majority. In the Expedition of Hudaybiyah he 
& held onto his & own opinion alone and paid no attention to the 
opinions of Abu Bakr (ra) and Umar (ra). In fact, he & did not 
pay attention to the opinion of all the Muslims, and forced them to 
abide by his ® opinion even though they hated it. So if these 
three actions are compared with the words of the Messenger * to 
Abu Bakr (ra) and Umar (ra), 
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“Uf the two of you agree in Mashura I will not differ with 
you” (reported by Ahmad), and with the words of Allah (swt) 
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“And whose affair is [determined by] consultation 
among themselves.” (TMQ 42:38), then the explanation of the 
meaning of the two verses and the narration is that whatever is 
like the example of the situation of Al-Hudaybiyah, which is 
where the Shari'ah rule is apparent, then it is of the power of the 
Khalifah to act upon it, and Shura in the issue is not binding. 
Whatever is similar to the situation of Badr, where the issue 
requires insight and thought, or where the proposing of an opinion 
was in a Specialist issue, then the correct opinion is sought 
without any consideration for whether it was the opinion of the 
majority or of a single person. And whatever is similar to the 
situation of Uhud, which is the opinion regarding actions, then the 
opinion of the majority is followed; this is what falls under the 
category of “Mashurah” and the meaning of the words of the 
Prophet (saw) to Abu Bakr (ra) and Umar (ra) 
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“If the two of you agree on an issue I consult you on 
(Mashura) I will not differ with you” (reported by Ahmad). 


Article 111 


The Ummah Council has five powers which are: 


1. (a): The Khalifah has to consult the Council and the 
Council has the right to advise him in operational matters and 
actions related to carrying out the affairs of the domestic 
policy that do not require deep intellectual research and 
serious examination, like matters of ruling, education, health, 
economy, trade, industry, agriculture and the like, and the 
opinion of the Council in these areas is binding. 


(b): In the intellectual matters that require deep research and 
serious examination, and issues which require experience and 
knowledge, and technical and scientific issues, and similarly 
the financal issues, the army, and foreign policy, the Khalifah 
has the right to consult the Council about them and to 
acquaint himself with its opinion; however the opinion of the 
Council is not binding in these matters. 


2. The Khalifah has the right to notify the Council of the laws 
and rules which he wants to adopt. The Muslim members of 
the Council have the right to debate them and voice their 
opinions regarding those rules. However, if they disagree with 
the Khalifah regarding the validity of their deduction or their 
evidence, in terms of their disagreement with the method of 
adoption from the basis of legislation (Usul) adopted in the 
State, then the decision will be referred to the Court of 
Madhalim, and its verdict in this matter is binding. 
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3. The Council has the right to hold the Khalifah accountable 
for all matters that took place effectively within the State, 
whether these were related to domestic or foreign affairs, 
financial affairs, or military matters. The opinion of the 
Council is binding if the majority’s opinion in such matters is 
binding, and it is not binding if the majority’s opinion in such 
matters is not binding. 


If the Council and the Khalifah differed about the legitimacy 
of an action that had been already executed the matter should 
be referred to the Court of Madhalim to settle the question. Its 
verdict on the matter is binding. 


4. The Ummah Council has the right to express discontent of 
the assistants, governors or the ‘Amils. Its opinion in such a 
case would be binding and the Khalifah should dismiss them 
at once. If the opinion of the Ummah Council differed from 
the opinion of the council of the concerned province regarding 
contentment and discontent of the governors and ‘Amils, the 
opinion of the council of the province overrides. 


5. Muslim members of the Council have the right to restrict 
the nomination of candidates for the Khilafah from amongst 
those who fulfilled the qualification conditions as decided by 
the Madhalim Court. Their opinion in this is binding, and 
candidates other than those shortlisted by the Council should 
accordingly not be considered. 


This article explains the powers of the Ummah Council. 
The evidences for these powers are as follows: 


The first point, (a): The evidence for the fact that the opinion of 
the Ummah Council regarding practical actions and matters, 
which do not require research and deep consideration, is binding, 
is deduced from the Messenger of Allah’s & compliance with the 
opinion of the majority in going out of Madinah to meet the army 
of the idol worshippers in the Battle of Uhud. This is despite the 
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opinion of the Messenger of Allah ® and the senior companions 
to stay in Madinah and not to leave. It is also taken from his 
saying to Abu Bakr (ra) and Umar (ra): 


PVCer ems Ls Bygs oe ver yere » 


“If the two of you agree on an issue I consult you on 
(Mashura) I will not differ with you” (reported by Ahmad). 
Therefore, the practical matters related to the opinion leading to 
an action, in terms of providing services to the citizens for 
reassuring their livelihood, and in terms of maintaining their 
security, strengthening their defences and driving danger away 
from them; the majority opinion of the Council in all of these 
issues is binding upon the Khalifah even if it disagreed with his 
wish, which happened with the Messenger of Allah & going out 
to Uhud in compliance with the opinion of the majority. 


The first point, (b): In principle, the Khalifah takes the opinion 
of the scholars, experts and specialists regarding the matters of 
this section. This is in accordance with what happened with the 
Messenger of Allah & when he * took the opinion of Al-Hubab 
b. Al-Mundhir, in selecting the location of the Battle of Badr. It 
was reported in the Sirah of Ibn Hisham: 
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“When the Messenger * camped at the nearest side of the 
water of Badr, Al-Hubab b. Al-Mundhir was not content with 
that site. He said to the Messenger: “O Messenger of Allah! Did 
Allah make you camp in this place where we can’t depart from 
it, or is it opinion, war and strategy?” He * said: “It is rather 
opinion, war and strategy”. Hubab b. Al-Mundhir said: “O 
Messenger of Allah, this is not the (right) place. Move the 
people till we come to the side of the water near to the people 
(enemy); we camp there, then we seep away the water from the 
other part, we build a basin on top of it, we fill it with water. 
Then we fight against the people where we drink and they do 
not”. The Messenger of Allah * said: “You gave the (right) 
opinion”. So the Messenger of Allah * and the Muslims stood 
up and walked till they reached the near side of the water from 
the enemy and camped there. Then he & commanded that the 
water be seeped away which was done. He * built a basin on 
top of the seeped wells, filled it with water and threw pots in 
their (water).” So the Messenger of Allah & agreed with the 
opinion of Al-Hubab and followed it. 


In this incident, which has to do with opinion, war and 
strategy, the views of the people have no weight in taking the 
decision. Rather the view of the expert is what is considered. 
Similar to this are technical matters and thoughts which require 
study and scrutiny, together with definitions. In all such matters, 
reference is made to the experts and specialists, rather than to the 
ordinary people’s opinion. There is no value in such matters with 
the majority, but rather weight is given to knowledge, experience, 
and specialisation. 


This also applies to financial matters, because the Shari’ah 
has determined the types of funds which must be collected and the 
areas over which they need to be allocated (spent). The Shari’ah 
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has also determined the cases when taxes are imposed; ,therefore, 
there is no point in seeking the opinion of the people in the 
collection and allocation of funds. Similar to this is the army; the 
Shari’ah has left to the Khalifah the right of managing the army’s 
affairs, and it determined the rules of Jihad. There is no validity 
in the opinion of the people over matters decided by the Shari’ah. 
This also applies to the relationship of the State with other States, 
because this is of the thought that requires study and deep insight 
and is related to Jihad. Furthermore, it is a part of opinion, war 
and strategy. Therefore, there is no point in the opinion of the 
people in this matter, whether it is the majority or minority. 
However, the Khalifah is allowed to present these matters to the 
Ummah Council for its consultation and opinion, because such 
presentation is from the permitted issues (Mubah) and the opinion 
of the Council in these matters is not binding as in the incident of 
Badr. Rather the decision is entrusted with the concerned person. 


The following examples are to distinguish the difference between 
points (a) and (b): 


For deciding the building of a bridge over a river to serve 
the interests of the people in a village, almost isolated in terms of 
communications and the like, then the majority opinion of the 
council on this matter is binding to the Khalifah in building the 
bridge to solve the communication problem of the village. As for 
deciding the right technical location for building the bridge, and 
the best engineering design of the bridge, whether it should be a 
suspension bridge or standing over pillars in the river, etc; the 
experts and specialist people are consulted in such matters, rather 
than the majority opinion of the council. 


Likewise, building a school for the children of a village, 
where its children find great difficulty in reaching the schools in 
the towns, the majority opinion of the Ummah Council on this 
matter is binding to the Khalifah. In regards to the choice of the 
location of the school in the village in terms of the soil strength 
suitable for design, as well as the style of its building, whether is 
possessed by the State, i.e. whether it is built, bought or leased, in 
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such matters the experts and specialist people are consulted and 
the majority opinion of the council is not sought, though the 
Khalifah is allowed to consult with them over the matter, but their 
opinion is not binding. 


As regarding a country at the frontiers, defying the danger 
of an enemy, then the majority opinion of the Ummah Council is 
binding in terms of the village’s fortification and driving the 
danger of the enemy away from it, and preventing its exposure to 
killing and expulsion after any aggression from the enemy. 
However, the method of building such fortifications and any 
fighting means used to drive the danger away from it; such things 
need the consultation of the experts and specialist people, rather 
than the majority opinion of the council. 


The second point: Legislation belongs to Allah (swt) alone. 
Allah (swt) says: 
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"’ The decision is only for Allah.'’ (TMQ 12: 40) "But no, by 
your Lord, they will not [truly] believe until they make you, 
[O Muhammad], judge concerning that over which they 
dispute among themselves and then find within themselves no 
discomfort from what you have judged and submit in [full, 
willing] submission ."" (TMQ 4: 65) 


In the explanation of the Messenger * to His (swt) 
saying: 
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“They have taken their scholars and monks as lords 
besides Allah.”, (TMQ 9:31), Al-Tirmidhi reported through 
‘Adiyy b. Hatim who said: 
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“I came to the Prophet while wearing a cross of gold 
in my neck. He said: O Adiyy! Throw out this idol. And I heard 
him reading in chapter of Baraa’ah: “They have taken their 
scholars and monks as lords besides Allah. ” (TMQ 9: 31). He 
&5 said: they did not worship them; but when they allowed them 
something, they took as Halal and when they forbade them of 
something, they prohibited it”. 


Therefore, legislation is not taken from the opinion of the 
council, neither by consensus or majority. It is rather taken from 
the Book of Allah (swt) and the Sunnah of His Messenger *, and 
from that which is indicated by them through valid Jjtihad. Thus, 
the Messenger * refused the opinion of many Muslims regarding 
the Hudaybiyah peace treaty, and said: 
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“T am the servant of Allah and His Messenger, and will 
never disobey his order”. This is because the peace was a 
revelation from Allah (swt) and ,therefore, the opinion of the 
people is not sought regarding legislation. Based on that, the 
adoption of the Shari’ah rules, enacting of laws and the adoption 
of the rules and canons are of the mandatory powers of the 
Khalifah alone as explained before. It is all derived from the 
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Shari’ah texts, irrespective if it was from his Jjtihad or that of 
other respected mujtahids. However, it is allowed for the Khalifah 
to submit to the Ummah Council whatever he wants to adopt of 
Shari’ah laws and canons so as to find out its opinion regarding 
it. This is like what Umar bin Al-Khattab (ra) did when he 
referred to the Muslims over the divine rules, which the 
companions did not object to, as in the incident of the conquered 
lands of Iraq, when the Muslims asked him to divide the lands 
amongst the fighters who opened them. So Umar (ra) asked the 
people, but his opinion settled on keeping the land with its 
landlords on condition that they pay a known Kharaj over it in 
addition to paying the Jizya over their persons. The reference of 
Umar (ra) and Abu Bakr (ra) before him to the companions for 
their opinion over the divine rules without an objection from the 
companions to this, indicates their Jjma’. This serves as evidence 
that the Khalifah has the right to do that. 


With regard to reference to the Madhalim Court in case 
the Khalifah differed with the Ummah Council regarding the 
validity of the deduction of these canons, or regarding their 
evidences or terms of the adoption from the sources (usul) 
adopted by the State, in this case the authority of the Madhalim 
judge is to examine the law adopted by the Khalifah, to determine 
whether it has a Shari’ah evidence and whether the evidence 
applies to the incident. Therefore, if the Khalifah differed with the 
Council (in other words, with the majority of the Council) over 
the law which the Khalifah adopted in terms of being a valid 
Shari’ah law or not, then this dispute is settled by the Judge of 
Madhalim, because it is from his specialty and the opinion of 
Madhalim Court is binding. 


Non-Muslim members of the Council have no right in 
examining the laws and cannons which the Khalifah wants to 
adopt. This is because they do not believe in Islam, and because 
their right is restricted to voicing their concerns regarding any 
oppression that might fall upon them from the rulers, rather than 
expressing their view regarding the Shari’ah laws and cannons. 
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With regards to the third point, its evidence is the 
general meaning of the texts related to bringing the rulers to task. 
Ahmad narrated from Ibn Umar, who said: “The Messenger of 
Allah && said: 
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“There will be Amirs over you who order you of things 
they do not do. Whoever believes their lies and helps them in 
their injustice will not belong to me and I do not belong to him, 
and he will not join me on the hawd (basin) in Jannah”.” 
Ahmad _ narrated from Abu Sa‘id Al-Khudri, who said: “The 
Messenger of Allah © said: 


z 
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“,..The best of Jihad is (to say) a word of truth before an 
oppressive ruler”.” A\-Hakim narrated from Jabir from the 
Prophet & who said: 
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“The master of martyrs is Hamza bin ‘Abd Al-Muttalib 
and a man who stands up to an oppressive ruler where he orders 
him and forbids him, so he (the ruler) kills him.” Muslim 
narrated from Umm Salama that the Messenger of Allah & said: 
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“There will be Amirs (rulers) and you will like their 
good deeds and dislike their bad deeds. One who sees through 
their deeds (and tries to prevent their repetition), is absolved 
from blame, and one who hates their bad deeds (in their hearts, 
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being unable to prevent their recurrence), is (also) safe. But one 
who approves of their bad deeds and imitates them is spiritually 
ruined”. These texts are in general form and indicate holding to 
accounting the ruler in accordance with the rules of the Shari'ah. 
Furthermore accounting can be over any action. This holding to 
account by the Council of the Khalifah and other assistants, 
governors, and ‘Amils would be over any action which has been 
actually executed whether this action disagreed with the Shari'ah 
rule, was wrong or harmful to Muslims, or was unjust or 
complacent toward the citizens in looking after their affairs. The 
Khalifah must respond to this accounting and the objections by 
showing his view and evidence regarding his words, actions, and 
tasks he undertook, so that the Council can be assured of a good 
performance, the sincerity, and honesty of the Khalifah. If, 
however, the Council does not accept the view of the Khalifah 
and rejects his argument, this must be examined. If this matter 
was of the issues over which the majority opinion is binding then 
the opinion of the Council is binding like the issues in (a), 
otherwise it would not be binding as in the issues in (b). If the 
accounting, for example, was regarding not providing the school 
in the previous example then the accounting is binding. If the 
accounting was regarding the design he chose for the school then 
his accounting is not binding. 


If those who account differed with the rulers over any 
matter from the legal (Shari’ah) point of view, the matter is 
referred to the court of unjust acts (Madhalim) by a request from 
the Council, due to what Allah (swt) says: 
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“O you who have believed, obey Allah and obey the 
Messenger and those in authority among you. And if you 
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disagree over anything, refer it to Allah and the Messenger.” 
(TMO 4:59) 


This means that if the Muslims dispute with the people of 
authority over a matter, they should refer it to Allah (swt) and to 
the Messenger ®, that is to arbitrate from the Shari’ah. This 
means to refer to the Judiciary, that is to the court of unjust acts, 
and its opinion is binding because it has the power in this case. 


In regards to the fourth point, its evidence is that the 
Messenger of Allah ® removed Al-‘Ala’ b. Al-Hadrami, his 
‘Amil over Bahrain, because the delegate of ‘Abd Al-Qays 
complained about him to the Messenger ®. Ibn Sa’d narrated on 
the authority of Muhammad Bin Umar: 
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“That the Messenger of Allah wrote to Al-Ala’ b. Al- 
Hadrami to come to him with twenty men from ‘Abd Al-Qays. 
He reached him with twenty men headed by ‘Abd Allah b. ‘Awf 
Al-Ashajj, and appointed after him Al-Mundhir Bin Sawa. The 
delegate complained of Al-Ala’ b. Al-Hadrami, — so the 
Messenger of Allah & removed him and appointed Aban Bin 
Sa’id b. Al-‘Aas and said to him: ‘Take care of ‘Abd Al-Qays 
and respect their chiefs ’.” Also, Umar Bin Al-Khattab (ra) 
removed Sa’d Bin Abi Waqqas (ra) from the governorship simply 
because of the complaint of the people against him, and he said: 
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“I did not remove him because of deficiency or treason ”. 
This indicates that the people of the province have the right to 
express their anger and discontent for their governors and amirs, 
and the Khalifah thus has to remove them. Likewise, the Ummah 
Council is allowed, as a representative of all Muslims in the State, 
to express its anger and discontent for the governors and ‘Amils 
and the Khalifah has to remove them immediately if the 
complaint came from the majority of the Provincial Council or the 
majority of the Ummah Council. In the case of conflict between 
the views of these two councils, then the priority is given to the 
Provincial Council, for it is more aware and more acquainted than 
the Ummah Council of the condition of the governor. 


With regards to the fifth point, this point has two issues: 
The first one is the short-listing of the nominees and the second is 
reducing the shortlist to six people and then to two. 


As for the first issue, from following the manner of 
appointing the guided Khulafaa’ it appears there was short-listing 
of nominees made by the representatives of the Muslims directly 
or through requesting the Khalifah to shortlist the nominees on 
their behalf. 


In the hall of Bani Sa’idah, the nominees were Abu Bakr 
(ra), Umar (ra), Abu ‘Ubaydah (ra) and Sa‘id b. ‘Ubadah (ra). 
These were considered sufficient and the nominations were 
restricted to them. This took place before the people of the hall, 
and then by the consent of the companions later on, where they 
gave the Bay’a to Abu Bakr (ra). 


Towards the end of Abu Bakr’s (ra) authority, he 
consulted with Muslims for about three months, discussing with 
them the post of Khilafah after him. After they discussed this with 
him they agreed to his nomination of Umar (ra); in other words, 
the nomination was restricted to one candidate. 


Restricting of nominees was more clear and obvious after 
the stabbing of Umar (ra) for they requested him to nominate 
candidates for them so he confined it to six (nominees) at the 
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expense of all others, and he emphasised that matter, as is well 
known. 


At the time of nominating ‘Ali (ra), he was the only 
nominee, without having any one else with him and so there was 
no need for short-listing. 


Short-listing of nominees used to take place before a 
gathering of Muslims; a matter which would have been opposed 
and not executed had it been not allowed, for this prevents the 
right of others in nomination. Therefore, short-listing the 
nominees for Khilafah post is allowed due to the consensus 
(Ijma’) of the companions. Thus, the Ummah, or in other words, 
her representatives, are allowed to shortlist the nominees, whether 
this short-listing was conducted directly by the Ummah, or 
through authorising the outgoing Khalifah to do that on their 
behalf. 


This is in regards to short-listing. In regards to evidence 
for the short-listing of the nominees to six people at first, this is 
taken from the action of Umar (ra); whilst shortening the list to 
two after that, is taken from the action of Abdul Rahman Ibn Auf 
(ra). Additionally, this verifies the meaning of the Bay’a by the 
majority of the Muslim electorate for if the nominees were more 
than two, then the winner amongst them might get for example 
thirty percent of the electorate, i.e. less than their majority. The 
winner would get the majority in the case that the nominees were 
not more than two. 


In regards to short-listing of the six and two nominees by 
the Ummah Council, this must be by the Madhalim Court to 
ensure that the nominees fulfil the qualification conditions; this is 
because the short-listing conducted by the Ummah Council is for 
electing a Khalifah from amongst them. It means, in other words, 
that they must fulfil the qualification conditions. Therefore, the 
Madhalim Court would exclude from the nominees to the 
Khilafah anyone who does not fulfil the qualification conditions. 
After that the Ummah Council would make the shortlist from the 
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nominees decided by the Madhalim Court to have fulfilled the 
qualification conditions. 


This is where the fifth point is derived from. 
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The Social System 


Article 112 


The primary role of women is that she is a mother and 
responsible over the household and she is an honour that must 
be protected. 


This article is derived from numerous evidences: firstly, 
the evidences which encourage marriage and that the woman has 
more rights in the nursing of the child. Secondly, the evidences 
which prohibit the woman from leaving her husband’s house 
without his permission and obligate her to serve her husband. 
Thirdly, the evidences regarding the Awrah (private parts of body 
that must be covered in public and in front of non-family 
members), the private sphere of life for her, the prohibition of 
khalwah (for an unrelated man and woman to be alone together in 
private space), the prohibition of the woman travelling without a 
close male relative and the prohibition of Tabarruj (beautification 
which attracts attention). 


The first evidence has been mentioned in a narration from 
Anas that the Prophet * used to instruct people to be chaste, 
while vigorously prohibiting celibacy; he & said 


tac 6 eh 4p BEA hgh Soh ws 


“Marry from those who are tender and fertile, for indeed 
I will compete with the Prophets in your great numbers on the 
day of judgement” (reported by Ahmad with a Hasan chain). 
Ma’ gal b. Yasar narrated 
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“A man came to the Prophet and said “I have found a 
woman who is beautiful and of noble descent, but she cannot 
bear children. Shall I marry her?” He said: “No”. Then he 
came to him again for the second time and he told him not to. 
Then he came to him a third time, so the Prophet said “Marry 
those who are tender and fertile, for indeed I will compete 
against the other nations with your great numbers”” (reported 
by Abu Dawud and Ibn Hibban and Al-Hakim, who authenticated 
it). This indicates that the wisdom behind marriage and the 
intended result is childbirth, and he & prohibited marrying a 
woman who was known by her fiancé to be barren, though this is 
a non-decisive prohibition due to the absence of an indication of 
decisiveness, as well as the evidences reported that permit 
withdrawal, in other words, for the sake of preventing pregnancy. 
From these evidences is what Muslim reported from Jabir who 
said 
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“We used to withdraw (practice coitus interruptus) at the 
time of the Messenger of Allah *, and that reached the 
Messenger of Allah © and he did not prohibit it”. So it is 
permitted to marry a woman who is barren, though it is preferable 
to marry those who can bear many as it is recommended in 
accordance with the previous narrations. In other words, the 
woman is primarily to be a mother, and then a wife and to have 
spousal relations in accordance with what the Shari’ah made 
permitted and recommended. Additionally, it is narrated from 
‘Abd Allah b. Amr b. Al-‘Aas 
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“A woman said: “O Messenger of Allah, this is my son 
whom my stomach carried, my breast is a water-skin for him, 
and my lap is a guard for him. His father has divorced me and 
wants to take him away from me”. He ™ said: “You have more 
right to him as long as you do not remarry”” (reported by Abu 
Dawud and Al-Hakim that authenticated it and Al-Dhahabi 
confirmed it). So the narration enumerated the various situations 
which occur between a mother and child, which indicates the 
importance of her motherhood, and he ** gave her custody. These 
two narrations indicate that the primary role of the woman is to be 
a mother, in addition to the rules related to pregnancy, birth and 
suckling the child. 


As for the second evidence, it is narrated from Anas that a 
man travelled having prohibited his wife from leaving their home, 
and subsequently her father became ill and so she sought 
permission from the Messenger of Allah & to visit him, and the 
Messenger * said to her 
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“Fear Allah, do not disobey your husband” as mentioned 
by Ibn Qudamah in Al-Mughni. It is narrated from Abu Hurayrah 
that the Messenger of Allah & said 
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“It is not allowed for a woman to fast while her husband 
is present, unless she has his permission” (agreed upon 
narration). And it is narrated from Ibn ‘Abbas that the Prophet 
said 


472 


cal, Wy Legs aglel ¥ Of aeys le cil > Sep 


“The husband has a right over his wife that she does not 
undertake any voluntary fasting except with his permission” 
(reported by Al-Tabarani). The Shari’ah has given women the 
right to visit their father if they became ill, and the right to do 
voluntary fasting, but it made it subservient to the husband’s right 
over her, which indicates that the primary role is that she is 
responsible over the home. 


Additionally, it is reported that the Prophet = 
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“ruled that his daughter Fatima discharges housework, 
and ‘Ali the outdoor work” reported by Ibn Abi Shaybah from 
Damrah b. Habib, and although Abu Bakr Bin Maryam A\l- 
Ghassani is in the chain of the narration, the meaning of it is in 
the narration which Ahmad reported in Al-Musnad with a Hasan 
chain from ‘Ali (ra) which mentioned: 
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“,..and so ‘Ali said: O Messenger of Allah, I swear by 
Allah I irrigated the land until my chest hurt, and Fatima said I 
have grinded flour until my hands got blisters, and Allah has 
brought you many captives so help us (in this work)...So he = 
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said: should I inform you of something which is better than 
what you asked me? They said yes. He said: Some words which 
Jibril taught me: After each prayer Say Glory to Allah (sabih) 
ten times, Praise be to Allah (hamd) ten times, and Allah is 
Great (Kabbir) ten times, and when you go to bed then Sabih, 
and Hamad thirty three times each and Kabbir thirty four times. I 
swear by Allah, I did not leave doing that from the time that the 
Messenger of Allah taught me. Then Ibn Al-Kawa asked him: 
Not even on the night of Siffin (the battle with Mu’awiyah)? So 
he replied: May Allah fight you O people of Iraq, Yes, not even 
on the night of Siffin”. 


In this report the Messenger & did not blame Ali (ra) for 
working on the irrigation outdoors, nor Fatimah (ra) for grinding 
flour indoors, but rather gave them some words which would 
make the difficulty of life easier for them, and be of more benefit 
and lasting to them in the hereafter. 


Similarly the narration indicates the obligation of the work 
of the woman in her house, and the man’s work outside of it, 
since the request for a servant is an evidence of the difficulty of 
the work upon her inside and him outside, and if these issues were 
not obligatory upon them there would be no indication from the 
difficulty of the work, in which case there would be no difficulty 
and no hardship, if it was not obligatory. 


This is from the angle of what is understood from the 
narration of Ahmad as a support for the narration of Ibn Abi 
Shaybah. 


Also Abu Hanifah used the narration, as did a number of 
jurists, such as Abu Bakr Bin Abi Shaybah who reported the 
narration, as well as Abu Ishaq Al-Jurjani who also reported the 
narration through numerous chains as mentioned by the author of 
Al-Mughni, though he (ibn Qudama) did not use it himself. 


In the same way Ibn Habib Al-Maliki in Al-Wadiha took 
the narration and used it. Ibn Hajar mentioned in Fateh Al-Bari: 
“And Ibn Habib reported from Asbagh and Ibn Al-Majishun from 
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Malik that the housework is obliged upon the woman, even she 
was noble, if her husband was not financially able to pay (for a 
servant). He said: and for that reason the Prophet * obliged 
Fatima with the indoor work and Ali the outdoor”. 


Based upon that we take the mentioned narration of Ibn 
Abi Shaybah 
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“he % ruled his daughter Fatima with the housework, 
and Ali with the outdoor work”. 


And he & used to order his wives to help him. Muslim 
reported from ‘Aisha (ra) the mother of the believers that the 
Messenger of Allah & said 
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“O ‘Aisha, bring the knife and sharpen it with a stone”. 
And Ahmad reported with an authentic chain from Ya’ish b. 
Takhfa Bin Qays Al-Ghifari who said my father was from the Al- 
Suffa (poor people at the time of the Prophet *)...until he 
mentioned 
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“So we went with him to the house of 'Aisha, so he said: 
O ‘Aisha, feed us, ... then he said, O 'Aisha, bring us drinks”. If 
serving him conflicted with any action that the Shari’ah made 
Mubah (permitted) for her, such as trade, or anything 
recommended, such as recommended prayers, then serving him is 
preferred. So it would be upon her to leave behind the optional 
and recommended actions and instead serve him. These two 
evidences are proof that the primary role for the woman is to be 
responsible for the household. 


As for the third evidence, the Prophet ® said 
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“If a girl reaches puberty (indicated by starting 
menstrual cycle), it is not correct that any part of her be seen 
other than her face and her two hands up to the wrists” reported 
by Abu Dawud as a Mursal narration from Qatadah, and Qatadah 
had met the companion Anas and so his Mursal narrations are 
acted upon. This is the restriction for the woman’s clothing and 
her Awrah, and it a proof that she is an honour that must be 
protected. 


Additionally, Allah (swt) said 
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“O you who have believed, do not enter houses other 
than your own houses until you ascertain welcome (ask for 
permission) and greet their inhabitants. ” (TMQ 24:27), and so 
Allah (swt) prohibited to enter houses without the permission of 
their occupants, and considered lack of permission to be 
estrangeent, and the granting of permission to be made familiar, 


and said 


“Until you ascertain welcome. ” which is an allusion that 
indicates requesting permission. The permission here is intended 
to prevent entering into a house when the woman is not covered, 
which is why permission is necessary even with the mother. In a 
narration: 
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“Malik told me from Safwan b. Sulaym from ‘Ata’ b. 
Yasar a man asked the Prophet = ‘Should I seek permission to 
see my mother?’. He ® said ‘Yes’. So the man said “she is in 
the house with me”. He % said ‘Seek her permission. So the 
man said ‘She has no one else to serve her other than me, 
should I still seek permission every time I see her?’. He = said 
‘Seek her permission. Would you like to see her naked?’ The 
man replied: ‘No’. So the Prophet = said ‘So seek permission’” 
reported by Malik in Al-Muwatta and Abu Dawud in Al-Marasil 
from ‘Ata’ b. Yasar, and Ibn ‘Abd Al-Barr said in Al-Tamhid that 
it is an authentic Mursal narration, and in Al-/stidhkar he said it is 
from the authentic Mursal narrations. And Allah (swt) said 
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“And tell the believing women to not expose their 
adornment except that which [necessarily] appears thereof 
and to wrap [a portion of] their headcovers over their chests 
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and not expose their adornment except to their husbands, 
their fathers, their husbands' fathers, their sons, their 
husbands' sons, their brothers, their brothers' sons, their 
sisters' sons, their women, that which their right hands 
possess, or those male attendants having no physical desire, or 
children who are not yet aware of the private aspects of 
women. ” (TMQ 24:31). Therefore, Allah (swt) has defined what 
can be shown by the woman in her private life, and that she can 
only let her family (Maharim — those men who cannot marry her) 
and those who do not have sexual desires (children and elderly) 
see more than her face and hands. This restriction clearly 
indicates that she is an honour which must be protected, and so 
she is surrounded with these rules. In the same manner that her 
Awrah is defined, the people who are permitted to see more from 
her Awrah are also precisely defined, which indicates that the 
woman is protected. 


Additionally, it has been narrated from Ibn ‘Abbas that he 
heard the Prophet ** addressing the people saying 
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“A man should not be alone with a woman unless she 
has a Mahram (male family member) with her” (agreed upon). 
It is also narrated that the Prophet & said 
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“It is not permitted for a woman who believes in Allah 
and the Day of Judgement to travel a day and night journey 


without Mahram” (reported by Muslim). And in the narration of 
Ibn ‘Abbas that the Prophet * said 
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“A woman must not travel unless she is with her 
Mahram” A man stood up and said ‘O Messenger of Allah: my 
wife has gone to pilgrimage and I was assigned to such and 
such expedition. The Messenger = said “Then leave and go on 
pilgrimage with your wife” (reported by Muslim from Ibn 
‘Abbas). So the Messenger & withdrew him from the army which 
was going out to battle, in order to protect his wife. 


Also, Allah (swt) said 
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“And women of post-menstrual age who have no desire 
for marriage - there is no blame upon them for putting aside 
their outer garments [but] not displaying adornment .” (TMQ 
24:60). The meaning is not that they should not be beautified, 
since beautification is permitted for the woman without any 
restriction, rather they should not display their beautification in 
such a way that would turn men’s attention towards them, and so 
the prohibition is for the open display of the beautification and not 
the beautification itself. 


These evidences all indicate conclusively that the woman 
is an honour that must be protected, and accordingly the proof of 
this article has been made clear. 


Article 113 


In origin men and women are segregated, and do not come 
together except for a need by Shar’ agrees to it and agrees to 
their assembly for it , such as trade and the pilgrimage. 


This article is derived from numerous evidences. Firstly: 
the Shari’ah divided the Muslim’s life between the general and 
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private spheres, and in the woman’s private life she can display 
what is above her Awrah to her Maharim (close family relatives), 
whereas in her public sphere she cannot display anything from her 
body except her face and hands. Secondly, the Shari’ah made the 
rows of the woman in prayer behind that of the men. Thirdly, the 
Shari’ah ordered men to lower their gaze from the women, and 
vice versa. Fourthly, the woman has been ordered to cover herself 
in modest clothing which covers every part of the places of 
adornment, except for that which is apparent from her (in other 
words, her hands and face). Fifthly, it is permitted for her to 
display what is above her Awrah in her private life between her 
Maharim. 


All of the evidences for these rules indicate that the basis 
is that men are segregated from women, and so each of them lives 
in a different sphere of life than the other. Along with this, the 
woman has had certain issues made permitted, recommended and 
obligatory upon her. Therefore, it is imperative that she 
undertakes what is obligatory, and recommended, and permitted, 
but without Tabarruj (beautification which attracts attention) and 
with the clothing which Allah (swt) described in the Quran with 
His (swt) words 


“And to wrap [a portion of] their headcovers over 
their chests.” (TMQ 24:31) is the upper/outer clothing; whereas 
His (swt) words 


“Bring down (let down) over themselves their 
wrapping outer garments.” is referring to the clothing from 
underneath, because the Jilbab is worn above the clothing. Al- 
Jawhari said in Al-Sihhah “The Jilbab is the cover and some say it 
is a sheet”. In the Al-Muheet dictionary it mentions “the Jilbab is 


480 


in the form of the Sirdab or the Sinmar, which is the gown or a 
large garment for women under the cover, or conceals her 
clothing like a cover’. And to “draw” (Idnaa') clothing is to 
lower it to the bottom; it is said “draw the cover, lower it”, and 
the meaning of drawing here is lowering, and the only meaning of 
lowering the clothing is to lower it to the bottom. And His (swt) 
words 
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“Not displaying adornment.” (TMQ 24:60) is with 
respect to the open display of beautification (Tabarruj). 


Therefore, she is allowed to go out dressed in accordance 
with what the Shari’ah specified for her, and meet with men in 
order to undertake what the Shari'ah allowed her to do, such as 
buying, selling, employment, appointing proxies, custody and so 
on, and to carry out was has been made obligatory upon her such 
as Hajj and paying the Zakah, or recommended upon her such as 
voluntary charity, helping the poor, treating the sick and so on. 
These needs have been confirmed from the legislative angle for 
her by the Shari’ah, whether they were obligatory, recommended, 
or permitted, and has confirmed the gathering of men and woman 
while they are undertaken. Therefore, these evidences indicate 
that the method of life in Islam is to segregate men from the 
women in the private sphere, and allow men and women to gather 
in the public sphere in order to carry out whatever was obligatory, 
recommended, or permitted upon them with the dress in 
accordance with what the Shari’ah specified to her. These are the 
evidences for this article. 


Article 114 


The woman has been given the same rights as man, and 
whatever was oblied upon man is also obliged upon the 
woman, except that which was specified for her or him by the 
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Shari’ah evidences. Accordingly, she has the right to partake 
in trade, agriculture and industry, and to undertake contracts 
and transactions, to possess all forms of property, to invest 
her wealth whether personally or through proxy, and to 
personally carry out all worldly affairs. 


The evidence for this article is that when the Legislator 
(swt) addressed the worshippers, He (swt) addressed them in their 
characteristic as human beings, with no concern as to whether the 
one addressed was male or female. Allah (swt) said “Say, [O 
Muhammad], 


[OA he] A atl AY 525 Gl aes 


2 


Aigmtal ight sill de> 1) all] CG 1,81. ee) 
oak) [YAY Sill] Chall Cente CSD: [Ve May!) € Jya%ts 
ill] Coyle Lah Pf) Ae sual] CW aed pal ee ae 
Kail 2baesT KY Pp Lek Gal] Carag | Dp rer 
4s sil] (Bally Cat oh) nally (V+ Lestll] C ysucclty 

Cyst os carat ach) are 


"O mankind, indeed I am the Messenger of Allah to 
you all.” (TMQ 7:158), “O mankind, fear your Lord.” (TMQ 
4:1), “O you who have believed, respond to Allah and to the.” 
(TMQ 8:24), “O you who believe! fasting is prescribed for 
you. ” (TMQ 2:183), “So whoever sights [the new moon of] the 
month, let him fast it.” (TMQ 2:185), “And establish prayer.” 
(TMQ 2:43), “Take, [0, Muhammad], from their wealth. ” 
(TMQ 9:103), “Zakah expenditures are only for the poor and 
for the needy.” (TMQ 9:60), “And those who hoard gold and 
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silver.” (TMQ 9:33), “Allah has permitted trade and has 
forbidden interest(usury).” (TMQ 2: 275), amongst many other 
similar texts. In all of these the Legislator (swt) addresses 
humankind with a general address irrespective of whether the one 
addressed was male or female. And the generality of the address 
of the Legislator (swt) remains upon its generality. Accordingly, 
the Shari'ah came for humankind and not for men in their 
characteristic of being male, or for women in their characteristic 
of being female, rather for mankind from the angle of being 
human. Therefore, whatever the Shari’ah commanded came for 
humankind, and whatever it includes in terms of rights and 
obligations are for and upon humankind. This is the evidence for 
the part of the article which mentions that the woman has the 
same rights and obligations as the man, because the Shari’ah 
came for humankind, and both male and female are human, and it 
did not come specifically for woman or man, and so the two of 
them are equal in respect to the address of the Legislator (swt) 
regarding the Shari'ah rules for humankind. 


This generality in the address of the Legislator (swt) 
remains upon its generality in everything, and remains upon its 
generality in every rule as long as the Shari’ah did not relate it 
through a Shari’ah text as a rule specific for women or men, in 
which case that rule alone that the text addressed would be 
specific to women or men. The Shari’ah remains upon its 
generality addressing humankind irrespective of gender, 
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“Say, [0 Muhammad], ''O mankind, indeed I am the 
Messenger of Allah to you all.” (TMQ 7:158), and all of the 
remaining rules remain upon their generality for humankind 
irrespective of gender 
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“O you who have believed, respond to Allah and to the 
Messenger.” (TMQ 8:24), “And obey Allah and_ the 
Messenger. ” (TMQ 3:132), “Whoever sights [the new moon of] 
the month, let him fast it.” (TMQ 2:185), “. And bring to 
witness two just men from among you.” (TMQ 65:2) and 
whatever else came regarding the rules. All of these remain upon 
their generality which addressed humankind without regard as to 
whether they were male or female. 


Therefore, in origin the Legislator (swt) made the Shari’ah 
for humankind, not for men or women specifically, but rather for 
both of them as human beings. Then, the Legislator (swt) laid 
down some rules specific for women and some specific for men, 
however this specificity is restricted to those rules alone and does 
not go beyond them or the texts which came to explain them. 
Neither of them is charged with a rule specifically unless there is 
a clear text related which specifies it to one of the two genders. So 
the specification of women or men with certain rules is an 
exception to the generality, and so the Shari’ah remains upon its 
generality as do all of its rules, and any exception is limited to 
what the text mentions and does not go any further. For example, 
there are specific rules for women such as leaving prayer, and 
eating in Ramadan during the menstrual cycle, and such as 
making the witness statement of a single woman sufficient in 
those cases which only they would be privy to such as virginity 
without requiring the normal condition regarding witnesses, as 
this is specific to women and there are texts regarding it, but it 
does not apply to anything else at all; rather she remains 
addressed by the address of the Legislator (swt) in the same 
manner as man is, since the address is for humankind and not for 
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a specific gender. Also, for example, there are rules which are 
specific to men such as ruling or authority, and so it is not valid 
for anyone other than a man to undertake it. This is specific to 
men, and has had a text narrated regarding it, and so it is specific 
to men alone. However this specification is related to ruling 
alone and not the judiciary or managing the departments of the 
state because the text came regarding ruling, or those who govern, 
and nothing else. And it is resricted to what came in the text 
alone, and will not be specified at all by anything which is not 
related by text; rather the man remains addressed by the address 
of the Legislator (swt) in the same manner as the woman since the 
address is for humankind and not for a specific gender. 


Based upon this, there is nothing in Islam called women’s 
rights or men’s rights, or women’s obligations and men’s 
obligations. Rather, the rights and obligations in Islam are for 
humankind in their characteristic as human beings, without any 
attention as to whether they are male or female; rather irrespective 
of their gender. Accordingly, all the laws of the Shari’ah are for 
humankind while some are exceptions - so sometimes the woman 
is addressed in her characteristic as a female by specific text and 
at other times the man is addressed in his characteristic as a male 
by specific text. 


Due to the generality of the Shari’ah and its rules, the 
woman can work in trade, agriculture, and industry in the same 
way as the man, since the address of the Legislator (swt) came for 
humankind. 


She can undertake all the verbal actions of contracts and 
transactions, since the address of the Legislator (swt) came for 
humankind. 


She can own any type of property and invest her wealth 
whether personally or otherwise, since the address of the 
Legislator (swt) came for humankind. 


She can teach and carry out Jihad since the address of the 
Legislator (swt) came for humankind. 
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She can partake in politics, join political parties and 
account the ruler, since the address of the Legislator (swt) came 
for humankind. 


She can directly engage in all the affairs of public life, in 
exactly the same manner as the man, in everything due to the 
citizen and whatever is required to make a living, since the 
address of the Legislator (swt) came for humankind. 


Article 115 


It is permitted for a woman to be appointed in civil service 
and positions in the judiciary apart from the Court of 
Injustices. She can elect members of the Ummah’s council, 
and be a member herself, and she can participate in the 
election of the Head of State and in giving him the pledge of 
allegiance. 


The evidence for the article is the evidence for 
employment, since the civil servant and judge are employees. The 
evidence for employment is general and unrestricted. It is narrated 
that the Prophet © said 
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“Give the employee his wages before his sweat dries’ 
(reported by Ibn Maja from Abdullah Bin Umar). The word 
“employee” here is general and encompasses both women and 


men. In the same vein, Al-Bukhari reported from Abu Huraira 
that the Prophet © said 
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full work done by him, but does not pay him his wages.”; the 
word employee is unrestricted and encompasses both women and 
men. The definition of employment is “a contract upon an 
exchange of a service for remuneration” and the work in 
government departments and judiciary is a service, undertaken 
upon a contract between the State and the civil servant in 
exchange for remuneration, which is the salary. Umar b. Al- 
Khattab (ra) appointed Al-Shifa, who was a woman from his 
tribe, as a judge in the market place (hisbah) in Madinah, though 
it is not permitted for a woman to be a judge of the Madhalim 
court and nor to be the chief judge responsible for the Madhalim 
judiciary, since that is considered a ruling position. 


As for the Ummah council which is for consultation and 
accounting, consultation (Shura) is confirmed by a general 
evidence 
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“And consult them in the matter” (TMQ 3:159), 
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“And whose affair is [determined by] consultation 
among themselves” (TMQ 42:38), and when the Messenger 


saw that the Muslims refused to shave and cut their hair, he 
went to Umm Salamah and said to her 
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“The Muslims are destroyed” as reported by Al-Bukhari 
from Al-Mawar Bin Makhzama, and he ® told her what had 
happened, so she said to him & “Shave your head, they will not 
differ from you”, so he & followed her advice and as a result the 
Muslims shaved and cut their hair. Then she said to him “Set off 
with them quickly”, and so he ® took her advice. So he * took 
the opinion of a woman, which indicates that he took her opinion 
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in any issue whether politics or otherwise. The member of the 
Shura council is simply a proxy to represent opinion, and it is 
permitted for a woman to be appointed as a proxy in the same 
manner as a man, due to the generality of the evidence. The issue 
of accounting is the same since the texts regarding enjoining the 
good and forbidding the evil are general, encompassing both men 
and women — Muslim reported from Umm Salama that the 
Messenger of Allah & said 
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“There be Amirs and you will like their good deeds and 
dislike their bad deeds. One who sees through their bad deeds 
(and tries to prevent their repetition), is absolved from blame, 
but one who hates their bad deeds (in the heart of his heart, 
being unable to prevent their recurrence), is (also) safe. But one 
who approves of their bad deeds and imitates them is spiritually 
ruined. People asked the Prophet: Shouldn’t we fight against 
them? He replied: No, as long as they say their prayers” and 
prayer here is an allusion to ruling by Islam, and the narration is 
general for both men and women. So just as men account the 
rulers, so do women. 


As for the issue of men accounting the rulers, Al-Bukhari 
and Muslim reported from Abu Huraira: 
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“When the Messenger of Allah died and Abu Bakr took 
office, and those from the Bedouins disbelieved, Umar said: 
How can we fight people and the Messenger of Allah said: I 
have been ordered to fight the people until they say La ilaha illa 
Allah, and whoever does so then their wealth and blood are 
protected except by its right, and their account is with Allah. So 
Abu Bakr said: I swear by Allah, I will fight whosoever 
differentiates between the prayer and the Zakah, since Zakah is 
the right of the wealth, By Allah, if they deny me a young godt, 
that they paid to the Messenger of Allah I will fight them over 
their denial. Umar said: By Allah, it was only that Allah had 
opened the chest of Abu Bakr (to understanding), and so then I 
realised it was the truth”. As for women accounting the ruler, it 
is mentioned by Al-Qurtubi in his Tafsir, Al-Amidi in Al-Ihkam 
and Al-Ghazali in Al-Mustasfa that a woman accounted Umar (ra) 
when he prohibited people from giving dowry of greater than four 
hundred dirham. She said to him: You have no right to do this 
Umar. Have you not heard the words of Allah 


CEL SE SG hes fest) st8ic5) 


“And you have given one of them a great amount [in 
gifts], do not take [back] from it anything.” (TMQ 4:20) so he 
said: A woman is correct, and Umar is wrong. 


With respect to her participation in elections for the 
Khalifah and giving him the pledge of allegiance, the narration of 
Umm ‘Atiyyah explicitly mentions how the women gave the 
pledge of allegiance, reported by Al-Bukhari from Umm 
‘Atiyyah: 
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“We gave the Prophet the pledge of allegiance and he 
read for us that they should not disbelieve in Allah, and he 
forbade us from wailing (over the dead), so one of us 
withdrew her hand”, and the verse 
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“O Prophet, when the believing women come to you 
pledging to you.” (TMQ 60:12) is also explicit in mentioning the 
woman’s pledge of allegiance, and ,therefore, it is permitted for 
her to elect the Khalifah and give him the pledge of allegiance. 


Article 116 


It is not permitted for a woman to take a ruling position; so 
she cannot be a Khalifah, nor an assistant, governor or ‘Amil, 
nor undertake any action considered to be ruling. In the same 
manner she cannot be the head judge and nor a judge in the 
Madhalim court, nor the Amir of Jihad. 


The evidence for this article is what Al-Bukhari narrated 
from Abu Bakra who said 
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“When the Messenger of Allah * was told that the 
daughter of Kisra had been given the reign over the Persians he 
said: Never will succeed such a nation that make a woman their 
ruler.”. This explicitly mentions that a woman is not permitted to 


take a ruling position. Accordingly, women are not permitted to 
undertake anything at all from any of the actions of ruling, 
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whether the Khalifah, assistant, governor, Supreme judge, judge 
in the Madhalim court, or ‘amil in the district, due to the 
explicitness of the narration forbidding it. 


As for women not taking the position of the Amir of Jihad, 
despite it not being a ruling position, this is because Jihad is not 
obligatory upon women and so she cannot assume leadership over 
those for whom Jihad is obligatory. 


Article 117 


The woman lives in public and private spheres; in the public 
sphere she is permitted to live with women, Maharim men, 
and foreign men (men whom she can marry) on the condition 
that nothing other than her face and hands can be revealed, 
and that the clothing is not revealing, besides there is not any 
open display of adornments. As for the private sphere, she is 
not permitted to live with anyone other than women and her 
Maharim, and she is not permitted to live’ with 
unrelated/foreign men. She is restricted by all the Shari’ah 
rules in both spheres. 


The evidence for this article is the verse mentioning 
seeking permission 
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“O you who have believed, do not enter houses other 
than your own houses until you ascertain welcome (ask for 


permission) and greet their.” (TMQ 24:27), and the verse 
regarding revealing the beautification to the Maharim — 


49] 


ls AI gh 4) ears) Sy parity Rae ne) Mb > 


££ 


Jeet GT iet st ot GI «gts SS 


“And tell the believing women not to expose their 
adornment except to their husbands, their fathers, their 
husbands' fathers, their sons, their husbands' sons, their 
brothers, their brothers' sons, their sisters' sons.” (TMQ 
24:31) - which are the evidences for the private sphere. The verse 
mentioning the complete clothing 


“And tell the believing women to wrap [a portion of] 
their headcovers over their chests.” (TMQ 24:31) and the 
Jilbab 
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“O Prophet, tell your wives and your daughters and 
the women of the believers to bring down (let down) over 
themselves their outer garments. ”, and the verse regarding the 
prohibition of the open display of adornments 
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“(but] not displaying adornment.” (TMQ 24:60), along 
with the texts which indicate the obligatory, recommended and 
permitted actions which Allah (swt) legislated for woman and 
man without distinction, are all evidences for the public sphere. 


However, when Allah (swt) permitted the woman to 
participate in the public sphere with men, such as_ the 
permissibility for her to participate in trade, agriculture, industry, 
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the civil service, the judiciary, membership of political parties, 
accounting the ruler, and dealing with life’s affairs in the same 
manner as the man, at the same time He (swt) laid down specific 
rules. So the clothes which she is permitted to come out with in 
the public sphere have been specified, in that she has to cover all 
of her body other than her hands and face, and not display her 
adornments and beautification openly; Allah said 
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“And tell the believing women not to expose their 
adornment except that which [necessarily] appears thereof. ” 
(TMQ 24:31). Ibn ‘Abbas said this is the face and hands, as 
reported by Al-Bayhaqi in Al-Sunan Al-Kubra. The Prophet 
said 
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“If a_ girl reaches puberty (indicated by starting 
menstrual cycle), it is not right that any part of her be seen other 
than her face and the two hands up to the wrists” (reported by 
Abu Dawud as a Mursal narration), and Allah (swt) said 
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“(but] not displaying adornment.” (TMQ 24:60), and 
the Prophet # also said 
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“Any woman who puts on perfume then passes by people 
so that they can smell her fragrance then she is an adulteress” 
(reported by Al-Nasa’i from Abu Musa Al-Ash‘ari, and Al-Hakim 
authenticated it and Al-Dhahabi confirmed it). 
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As for how the woman should live in the private sphere, 
she has been prohibited from living with anyone other than 
women, Maharim or children, and she has been prohibited from 
appearing in this private sphere in light clothes except in front of 
those just mentioned. Allah (swt) said 


Ul ri < gglls 5] A gl get Sy) rats a et 5 
Jed ail Sw ot cele ot <tl if <ole 
ie OT hE wl FST ES © Syl of Senet 


True 


“Letheone Je labs 23 <vall Jabs Sez 


“And tell the believing women not to expose their 
adornment except to their husbands, their fathers, their 
husbands' fathers, their sons, their husbands' sons, their 
brothers, their brothers' sons, their sisters' sons, their women, 
that which their right hands possess, or those male attendants 
having no physical desire, or children who are not yet aware 
of the private aspects of. ” (TMQ 24:31). 


It is not permitted for anyone to come into her private 
sphere before taking permission, irrespective of whether they 
were Mahram or not; Allah (swt) said 
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“O you who have believed, do not enter houses other 
than your own houses until you ascertain welcome (ask for 
permission) and greet their inhabitants.” (TMQ 24:27); and the 
Messenger & ordered a man to take permission before entering 
his mother’s place. 


These are the evidences for this article. 
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Article 118 


It is not permitted for a woman to be alone with a non- 
Mahram. It is not permitted for her to reveal the adornments 
(Tabarruj) and the ‘Awrah in front of foreign men. 


This article explains three issues: 


Firstly — the prohibition of Khulwah (to be alone in a private 
space with a non-Mahram). The evidence is the words of the 
Messenger * 
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“A man should not be in khulwah with a woman, since the third 
of them is the devil”, reported by Ahmad with an authentic chain 
from Umar (ra). And his & words 
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“A man is not alone with a woman but the third of them is Ash- 
Shaitan” (reported by Muslim). 


Secondly — prohibition of open display of adornments (Tabarruj), 
or anything which attracts attention. The evidences are His (swt) 
words 
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“(but] not displaying adornment.” (TMQ 24:60) and His 
(swt) words 


“And let them not stamp their feet to make known what they 
conceal of their adornment.” (TMQ 24:31). This is a prohibition 
of one of the actions of Tabbaruj, and Tabarruj linguistically 
means to reveal the beautification. It is mentioned in Al-Muhit 
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dictionary “she did Tabarruj — she displayed her beauty to the 
men”, which is also the Shari’ah meaning for it. So Tabarruj is 
different from beautification, because beautification is one thing 
whereas revealing that beautification is something else; it is 
possible for her to be beautified and not doing Tabarruj if her 
beautification was normal and not of the type to attract attention. 
Therefore, the meaning of prohibiting Tabarruj is not the absolute 
prohibition of beautification, since Tabarruj is the revealing of 
the beauty and charms to the foreign men; it is said the woman 
did Tabarruj, she revealed her beauty and charms to foreign men. 
Also supporting these texts that prohibited the actions of 
Tabarruj, is that with investigation it becomes apparent that they 
only prohibit the revealing of beautification and charms, and the 
prohibition of beautification generally is not something which is 
understood from them. So the words of Allah (swt) 


“And let them not stamp their feet to make known what they 
conceal of their adornment (TMQ 24:31) is plainly prohibiting 
the revealing of the beautification, since He (swt) said 


“To make known what they conceal of their adornment. ”. It is 
narrated from Abu Musa Al-Ash‘ari who said 
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“The Messenger of Allah said “Any woman who puts on 
perfume then passes by people so that they can smell her 
fragrance then she is an adulteress”, in other words, is like a 
fornicator, reported by Al-Nasa’i and Al-Hakim who 
authenticated it. This narration is also prohibiting an action of 
Tabarruj, and it is clear from his words 
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“who puts on perfume then passes by people so that they can 
smell her fragrance” that it is a prohibition of revealing the 
beautification, in other words, the putting on of perfume so that 
men could smell her. It is narrated by Abu Hurayrah that the 
Messenger of Allah _ said, 
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“The Messenger of Allah % said “Two are the types of the the 
people of Hell whom I did not see: people having flogs like the 
tails of the ox with them and they would be beating people, and 
the women who would be dressed but appear to be naked, who 
would be inclined (to evil) and make their husbands incline 
towards it. Their heads would be like the humps of the bukht 
camel inclined to one side. They will not enter Paradise and they 
would not smell its odour whereas its odour would be smelt from 
such and such distance.” (reported by Muslim); so this is also 
from the actions of Tabarruj. It is clear from his ® words 
“dressed but appear to be naked” that it means the revealing of 
adornments. His ** words “inclined (to evil) and make men 
incline towards it” is talking about movements that attract men’s 
attention. And the words “Their heads would be like the humps 
of the bukht camel inclined to one side” is talking about 
revealing the beautification done to their hair, in other words, 
treating and heaping it around a turban or headscarf or anything 
similar until it became like the hump of a camel. And the “Bukht” 
is the Afghani camel, in other words, they arranged their hair to 
look like the hump of an Afghani camel. This is clearly 
prohibiting the revealing of beautification to men. And similar to 
this are all the texts which are related to the prohibition of any 
action of Tabarruj, all of which make it clear that the prohibition 
is regarding revealing the beautification in order to provoke men’s 
inclination towards the woman. And this is supported by the 
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linguistic meaning of Tabarruj which is to reveal the 
beautification, which is different from beautification itself. 
Therefore, what is forbidden is the Tabarruj with its linguistic 
indication, and by the indications of the narrations which prohibit 
any of its actions, whereas beautification without tabaruuj is not 
forbidden. 


Thirdly, the prohibition of uncovering the ‘Awrah in front of 
foreign men (men they are able to marry). It is mandatory upon 
the woman to conceal all of her body apart from her face and 
hands, according to the evidence 
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“And tell the believing women not to expose their adornment 
except that which [necessarily] appears thereof.” (TMQ 
24:31); Ibn ‘Abbas said this means the face and hands as reported 
by Al-Bayhaqi in Al-Sunan Al-Kubra, Ibn ‘Abd Al-Barr in AIl- 
Tamhid and Ibn Kathir in Al-Tafsir. And the Messenger * said 
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“If a girl reaches puberty (indicated by starting menstrual 
cycle), it is not right that any part of her be seen other than her 
face and the two hands up to the wrists” (Mursal narration 
reported by Abu Dawud), at which point he & grasped his * 
arm, and there was the distance of a grasp between his & hand 
and where he & grasped his arm. Therefore, the whole of the 
woman’s body apart from her face and hands are Awrah, and so it 
is obligatory for her to conceal it. 


The Legislator (swt) made it a condition of the clothing 
that it covers the skin, in other words, obligated covering the skin 
by what covers its colour, or in other words, the skin and its 
colour whether white, red, dark, black or anything else. In other 
words, the cover should cover the skin and its colour such that the 
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colours of the skin underneath are not known, otherwise it would 
not be considered as a cover for the ‘Awrah and rather the ‘Awrah 
would be considered visible and not covered, since the Shari’ah 
cover is that which conceals the colour. The evidence that the 
Legislator (swt) obligated covering of the body by covering the 
skin such that its colour is not known is from his & words 


“it is not correct that any part of her be seen”. This 
narration is a clear proof that the Legislator (swt) made it a 
condition of covering the ‘Awrah that nothing should be seen 
from it, or in other words, the skin should be covered by 
something that does not reveal what is behind it, and so it is 
obligatory for the woman to cover her ‘Awrah by a dress which is 
not delicate, in other words, does not convey what lies behind it 
and does not disclose what is under it. 


Article 119 


It is prohibited for any man or woman to undertake any work 
which could undermine the morals, or causes corruption in 
the society. 


The evidence for this article is what was narrated from 
Rafi’ b. Rifa’ah who said 
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“The Prophet = forbade us from benefiting from the 
slave woman except that which she did with her hands, and said 
‘in this manner’ with his fingers, such as bread-making, sewing, 
and inscribing” reported by Ahmad and authenticated by Al- 
Zayn, as well as Al-Hakim who also authenticate it; in other 
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words, he + prohibited the woman from any work which took 
advantage of her femininity, while allowing any other type of 
work. This is understood from the part of the narration which 
mentions “except that which she did with her hands”, in other 
words, intended to benefit from her efforts, and its understanding 
is the prohibition of taking advantage of her femininity. Also, the 
Shari'ah principle “The means to something forbidden is also 
forbidden” prohibits any work that could lead to anything 
forbidden. And the Shari'ah principle “If one type of a permitted 
thing leads to harm, only that one is prohibited, and the thing 
remains permitted” prohibits every person, male or female, from 
working in a job originally permitted for men and women, if the 
work for that person specifically would lead to a Haram for him, 
or the Ummah, or the society, whatever type of Haram that may 
be. 


Article 120 


Marital life is one of tranquillity; and the couple should live 
together as companions. The guardianship (Qawwamah) of 
the husband over the wife is a guardianship of care and not 
ruling. It has been made obligatory for her to obey him, and 
obligatory upon him to financially support her according to 
the expected standard of living of one like her. 


The evidences for this article are the words of Allah (swt) 
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“It is He who created you from one soul and created 


from it its mate that he might dwell in security with her.” 
(TMQ 7:189), and His (swt) words 
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“And of His signs is that He created for you from 
yourselves mates that you may find tranquillity in them; and 
He placed between you affection and mercy.” (TMQ 30:21), 
and living here means contentment. The words of Allah (swt) 
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“And due to the wives is similar to what is expected of 
them, according to what is reasonable. ” (TMQ 2:228), and Ibn 
‘Abbas said “They have the right of good companionship, and 
being taken care of, in the same way that they are to be obedient 
according to what has been obligated over them with respect to 
their husbands” as mentioned by Al-Qurtubi in his Tafsir. And 
His (swt) words 
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“And live with them on a footing of kindness and 
equity. ” (TMQ 4:19), and the living (‘ishrah) is the mixing and 
blending. It is narrated from Jaber that the Messenger of Allah & 
said in his address in the farewell pilgrimage 
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“Fear Allah with respect to the women, since you took 
them as a trust with Allah, and you made them permissible to 


yourselves with the Word of Allah” (reported by Muslim). And it 
is narrated that he & said 
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“The best of you are the best of you towards their wives, 
and I am the best of you to my wife”, reported by Al-Tirmidhi 
from 'Aisha (ra), and he considered it Hasan Sahih Gharib, and 
Ibn Hibban, and Al-Hakim who authenticated it. And he said 
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“The best of you are the best of you towards their 
wives”, reported by Al-Tirmidhi from Abu Hurayrah and he said 
it was Hasan Sahih. And he * used to have a good close 
relationship with his family - playing with his wives, acting 
kindly towards them and joking with them. If he * had prayed 
the isha prayer, and entered his house, he would chat with his 
wife a little before sleeping and make her feel close in that way. 
All of these evidences indicate that the marital life is one of 
tranquillity and that the husband must do whatever is required to 
make the marital life tranquil. It is narrated from Ibn ‘Abbas that 
he used to say “I beautify myself for my woman, in the same way 
she beautifies herself for me. I love to take every right I have 
upon her cleanly, which means her rights over me are 
obligatory, since Allah (swt) said 
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“And due to the wives is similar to what is expected of 
them, according to what is reasonable.” (TMQ 2:227)” 
(reported by Al-Qurtubi in his Tafsir). 


Though Allah (swt) has made the man guardian over the 
household, since He (swt) said 
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“Men are in charge of women.” (TMQ 4:34), this 
guardianship is a guardianship of care and not one of rule and 
authority. In the Al-Muhit dictionary it says “established ... the 
man and the woman, and upon her, what he prohibited and he 
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fulfils her issue”, which indicates that the meaning of the 
guardianship of man over woman from a linguistic point of view 
is to pay for her maintenance and carry out whatever she needs, 
and so this linguistic meaning is the meaning used in the verse 
since there is no Shari’ah meaning that has been related teace 
it. Therefore, this is the meaning of “in charge of women”, and 
so it is necessary that the guardianship of the man over the 
woman is to fulfil her issues, and for his relationship with her to 
be the relationship of companionship, which is how Allah (swt) 


characterised it saying 


“And his Sahibah” (TMQ 80:36), meaning his wife. 


The Prophet & used to be a companion to the wives in his 
household, and not as a leader dominating over them, and they 
used to consult him + and discuss with him *. It is narrated 
from Umar b. Al-Khattab (ra) that he said 
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“By Allah, in Jahiliyyah we never used to take account 

of our women in any issue, until Allah revealed whatever He 
has regarding them, and apportioned for them what has been 


apportioned, so while I was thinking over an issue my wife said 
to me: ‘If only you did such and such’. So I replied to her ‘What 
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business is it of yours, and why are you talking about an issue 
that I am dealing with?’ Then she said to me: ‘How strange it is 
to you O Ibn Al-Khattab, that you don’t want anyone to answer 
you back, and your daughter answers back to the Messenger of 
Allah until he spends the whole day angry’. So Umar (ra) said “I 
gathered my cloak and left my place until I reached Hafsa, and 
I said to her: ‘O my daughter, you answer back to the 
Messenger of Allah until he spends his day angry?’ She replied: 
‘By Allah, we do answer back to him’ Then I said ‘You know 
that I warn you about the punishment of Allah and the anger of 
His Messenger.” And it is narrated from Anas that he said 
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“I gave some of the wives of the Prophet = food in a 
bowl, then ‘Aisha knocked the bowl with her hand and so 
whatever was in it fell out, and the Prophet * said ‘Food for 
food and container for container” (reported by Al-Tirmidhi and 
he said it is Hasan Sahih). 


These narrations indicate that the guardianship of the 
Messenger * over his wives was one of care and not one of rule, 
and so they were like companions to him and not subjects, as 
indicated by his relationship with them being one of 
companionship. 


Allah (swt) has made it obligatory for the woman to obey 
her husband and has prohibited her from disobedience; He (swt) 
said 
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“But those [wives] from whom you fear arrogance(ill- 
conduct) - [first] advise them; [then if they persist], forsake 
them in bed; and [finally], strike them. But if they obey you 
[once more], seek no means against them .” (TMQ 4:34). And 
the husband has been obliged to pay for her maintenance; Allah 
(swt) said, 
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“Let a man of wealth spend from his wealth, and he 
whose provision is restricted - let him spend from what Allah 
has given him. ” (TMQ 65:7). The Prophet said 
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“You have right over your women, and your women 
have right over you. As for your right over your women, they 
should not allow anyone you dislike to treat on your bedding 
(furniture), nor permit anyone you do not like into your home. 
Their right over you is to treat them will in clothing them and 
feeding them.” (reported by Al-Tirmidhi from Ibn Al-Ahwas 
from his father). In the narration of Muslim from Jabir: 


635) = Sale 583 ou 05 gh Kes ie) cb gs y ji “gale lg> 
Ray bpnS 


“you have right over them, and that they should not 
allow anyone to sit on your bed (furniture) whom you do not 
like...Their rights upon you are that you should provide them 
with food and clothing according to what is reasonable”, and it 
is narrated that Hind came to the Messenger of Allah & and said: 
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“O Messenger of Allah, Abu Sufyan is a stingy man and 
doesn’t give me and my child adequate provisions for 
maintenance except what I take from him without his 
knowledge” and so he * replied “Take whatever is sufficient for 
you and your child that is reasonable” (agreed upon narration 
from 'Aisha). Accordingly, these are the evidences for this article. 


Article 121 


The married couple must fully assist each other in the 
housework, and the husband must carry out all the work 
which is usually undertaken outside the house, while the wife 
carries out all the work which is usually undertaken inside the 
house, according to her capability. He must provide her with 
a servant as required to assist with the tasks that she is unable 
to carry out alone. 


The evidence for this article are the actions and words of 
the Messenger **, since he * 
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“rules that his daughter Fatimah discharges housework, 
and ‘Ali with the outdoor work” reported by Ibn Abi Shaybah 
from Damrah b. Habib, and although Abu Bakr Bin Maryam Al- 
Ghassani is in the chain of the narration, Abu Hanifah took it and 
Ibn Hajar said regarding it in Al-Fateh “that was deduced from 
the narration of ‘Ali b. Abi Talib that when Fatima came to the 
Prophet and asked him for a servant he indicated to her to what 
should be said when you go to bed”. And the narration that Al- 
Bukhari reported from ‘Ali b. Abi Talib (ra), 
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“Fatima came to the Prophet asking for a servant. He 
said, ''May I inform you of something better than that? When 
you go to bed, recite "Subhan Allah' thirty three times, 'Al 
hamduli l-lah' thirty three times, and 'Allahu Akbar' thirty four 
times. 'All added, 'I have never failed to recite it ever since." 
Somebody asked, "Even on the night of the battle of Siffin?" He 
said, ''No, even on the night of the battle of Siffin.” 


This indicates the obligation of the wife carrying out the 
housework, since her request for a servant is an evidence for the 
heaviness of the housework upon her, and if the housework was 
not obligatory upon her there would be no indication from the 
heaviness, since she would not have been obliged to do the 
housework, and so then there would have been no heaviness and 
hardship. This indicates that the wife does the housework 
according to her capability, and if she requires a helper or more 
then they are provided for her, according to the evidence of 
Fatimah’s request from the Messenger. And it indicates that the 
husband undertakes the work outside of the house, and in such a 
manner they assist each other. 


Article 122 


Custody of the child is a right and duty upon the mother, 
irrespective of whether she is a Muslim or not as long as the 
child needs this care. If the child no longer needs the care, 
then the situation is examined. If both of the parents are 
Muslim then the child, whether boy or girl, chooses whomever 
they would like to live with, and they will join whomever they 
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choose, irrespective of whether that was the man or woman. If 
one of them is non-Muslim, then there is no choice between 
them; and they rather will join the Muslim parent. 


The evidence for this article is what was narrated by 
Abdullah Bin Amr b. Al-‘As: 
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“A woman said “O Messenger of Allah, this is my son 
whom my stomach carried, my breast is a water-skin for him, 
and my lap is a guard for him. His father has divorced me and 
wants to take him away from me”. So he & said “You have 
more right to him as long as you do not remarry”” (reported by 
Abu Dawud and Al-Hakim who authenticated it, and Al-Dhahabi 
confirmed it). This indicates that the mother has more right to the 
child while they still require nursing, since the Messenger ®& 
ruled for her to continue nursing him as long as she was not 
married, and did not give the child the choice, which indicates 
that he still required nursing. It is narrated by Ibn Abi Shaybah 
from Umar (ra) with an authentic chain whose reporters are all 
trustworthy that he divorced Umm ‘Asim, then came to her while 
‘Asim was in her lap, and wanted to take him from her. The two 
of them argued until the young boy began crying, and so they 
went to Abu Bakr as-Siddiq (ra) who said “Her touch, lap and 
smell are better for him than you, until he grows up and then 
can choose for himself”. Accordingly the young child who still 
needs nursing remains the mother’s right and it is obligatory upon 
her and similarly upon her mother and grandmother, and upon 
every women from those who have the right of custody. 


When the child becomes older, such that they are above 
the age of nursing which is by confirming whether he can do 
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without it or not — which differs between children depending upon 
their circumstances — so a boy may not require it and he was five 
years old, and another when they were younger or older, and 
should be according to an expert’s opinion. Based upon that, if 
they were not reliant upon nursing they are given the choice 
between the parents; Abu Hurayrah reported 


“The Prophet gave a boy the choice between his mother 
and father” (reported by Ahmad and Al-Tirmidhi who 
authenticated it). And Abu Dawud reported a narration from Abu 
Hurayrah that Ibn Hibban authenticated: 
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“While I was sitting with the Prophet a woman came 
and said: O Messenger of Allah, my husband wants to take my 
son, and he brings me water from the well of Abu ‘Inaba, and 
helps me, and so the Prophet said...This is your father and this 
is your mother, so take the hand of whichever of the two you 
wish. So he took the hand of his mother and so she left with 
him.” 


These evidences indicate that once the child, whether boy 
or girl, reaches the age that they no longer require suckling and 
nursing, they are given the choice between their mother and 
father, irrespective of whether they were three years old or more 
as long as they no longer required nursing. If they still required 
nursing then the ruling is given in favour of the mother and the 
child is not given any choice. 
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However, if the women, such as the mother, was a 
disbeliever and requested to nurse her child, then if they were 
lower than the age of suckling or requiring nursing then the child 
is ruled in her favour in the same way as the Muslim woman, with 
no difference between them due to the generality of the narration 
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“You have more right to him as long as you do not 
remarry”. As for when the child is above the age of nursing, such 
that they are at the age or above the age they no longer need to be 
suckled, and no longer require nursing, then the child is not given 
the choice but rather is given to the Muslim parent. If the wife 
was the Muslim then the child would be given to her and if the 
husband was the Muslim then the child would be given to him, 
due to His (swt) words 
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“And never will Allah give the disbelievers over the 
believers a way [to overcome them].” (TMQ 4:141), and 
custody gives the custodian a way over the Muslim. Also due to 
his & words 
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“Islam is above and nothing is made above it”, reported 
by Al-Daraqutni from ‘Aith Al-Mazni with a Hasan chain, and 
the custodian is above the child. Keeping the child under the 
custody of the disbeliever who will teach them disbelief is not 
allowed, and for that reason the child is taken from them. 


As for what was narrated by Abu Dawud from ‘Abd 
alHamid b. Ja‘far from his father from his grandfather Rafi‘ b. 
Sinan that 
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“he embraced Islam, and his wife refused to do likewise 
and so she went to the Prophet * and said “She is my daughter. 
She has finished breastfeeding or is about to”. Rafi’ said “She 
is my daughter”. The Prophet = said to him sit on one side, and 
told his wife to sit on the other. He = then said “Call her”, and 
the girl inclined to her mother. The Prophet then said “O 
Allah, guide her”, and then she inclined to her father, and so he 
took her”. This narration is authenticated by Al-Hakim and Al- 
Dhahabi agreed with him, and Al-Daraqutni mentioned that the 
girl’s name was Umayra. Ahmed and Al-Nasa’i both narrated this 
narration with a different chain, Al-Nasa’i narrated from ‘Abd Al- 
Hamid b. Ja’far Al-Ansari from his grandfather 
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“that his grandfather embraced Islam, while his wife 
refused. Thier young son who has not reached puberty yet 
came. The Prophet * sat the father in one place and the mother 
at another, and then gave the young boy the choice and said “O 
Allah guide him”, and so he went to his father”. tbn Jawzi 
mentions that between the two chains of narrations the chain that 
mentions that it was a boy is the more correct. 


The Messenger ** was not content with what the child had 
chosen, rather he prayed for him and so he chose his Muslim 
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father, or in other words, the child was given to the Muslim of the 
two parents. 
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